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The growing importance of public
law in the United States has brought
the subject to the attention of both law-
yers and laymen. Yet the term “public
law” has acquired no definite content
and is not found among the standard-
ized headings employed in law books.
The definition adopted for the purposes
of this volume is neither original nor
universally agreed to, but it provides a
simple basis for selecting the subjects
to be treated. It fits, moreover, into the
generic pattern of Anglo-American law
which has developed around relation-
ships rather than entities. The term
“public law” is used here in contrast with
the term “private law” and is meant to
comprise the law governing relation-
ships to which states and their agen-
cies become parties. This definition, it
is true, excludes certain material occa-
sionally referred to as public law; but it
includes, nevertheless, many more top-
ics than can be dealt with in the avail-
able space. The subjects treated in the
following pages, therefore, do not ex-
haust the list, but they appear to the
author to be among the most impor-
tant. Another might well have varied
from this choice.

Criminal Law, which should other-
wise have been included, is treated in a
separate volume of this series.

Howard L. Bevis, 1939

adask@qte.net 972-418-8993

“AntiShyster” defined:

Black’s Law Dictionary defines “shyster” as “one who carries on
any business, especially a legal business, in a dishonest way.
An unscrupulous practitioner who disgraces his profession by
doing mean work, and resorts to sharp practice to do it.”
Webster’s Ninth New Collegiate Dictionary defines “shyster” as
“one who is professionally unscrupulous esp. in the practice of
law or politics.” For the purposes of this publication, a “shyster”
is a dishonest attorney or politician, i.e., one who lies. An
“AntiShyster”, therefore, is a person, an institution, or in this case,
a news magazine that stands in sharp opposition to lies and to
professional liars, especially in the arenas of law and politics.

Legal Advice

The ONLY legal advice this publication offers is this:
Any attempt to cope with our modern judicial system must be
tempered with the sure and certain knowledge that “law” is always
a crapshoot. That is, nothing (not even brown paper bags filled
with hundred dollar bills and handed to the judge) will absolutely
guarantee your victory in a judicial trial or administrative hearing.
The most you can hope for is to improve the probability that you
may win. Therefore, DO NOT DEPEND ON THE ARTICLES
OR ADVERTISEMENTS IN THIS PUBLICATION to illustrate
anything more than the opinions or experiences of others trying
to escape, survive, attack or even make sense of “the best judicial
system in the world”. But don’t be discouraged; there’s not
another foolproof publication on law in the entire USA — except
the Bible.
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Nature and Scope
of Public Law

Public law can be most suc-
cinctly defined as all law which
is not private law. But this state-
ment merely defines, it does not
describe. What, then, is law?
What is private law? And what,
finally, is public law?

Law, to begin with, consists
of rules, principles and stand-
ards. It requlates the conduct,
the relations, the interests of
people. In organized society it is
coextensive with human inter-
course. It has its origin and its
authority in the state.

A state we shall define sim-
ply as a society organized for
political purposes. A society has
been described as an aggregate
of individuals held together by a
mutuality of interests and a “con-
sciousness of kind.” In political
philosophy, such a group is gen-
erally deemed capable of having
a common or corporate will, dis-
tinguishable from the wills of its
several members. If the members
of such an organized group rec-
ognize an obligation to obey that

will, and recognize the authority
of the group through appropri-
ate agencies to coerce their obe-
dience, the society takes on the
character of a body-politic. A
body-politic which derives its
existence and authority from no
other body or person, which ex-
ists in its own inherent right,
whose corporate will is supreme
within its jurisdiction and which
stands upon the plane of equal-
ity with any other body-politic,
becomes a state. Whether, to be
a state, it must have dominion
over a definite territory is dis-
puted in political science. For
practical purposes in the modern
world the approximation of this
condition seems requisite. No-
madic states may, perhaps, be
said to control the territory over
which they wander unobstructed.

States act though govern-
ments which are established to
effectuate their wills. The func-
tional aspects of states most fre-
quently occupy attention and the
concepts of “government” and of
“state” are popularly confused. It
should be kept in mind, however,

that a government is but the
agency of a state and that the
same state may continue an
uninterrupted existence through
a succession of governments.

Law is made articulate by
government. Whether gov-
ernment can make law is a ques-
tion of jurisprudence with which
we need not here concern our-
selves. Nor need we debate the
priority in cause or time of gov-
ernment and law.

To ordain and establish gov-
ernment is a function of consti-
tutional law with which everyone
is familiar; governments not set
up by written constitutions nev-
ertheless exist by virtue of fun-
damental law. On the other hand,
the organs of government—Ileg-
islative and judicial—are continu-
ally declaring law. But the law so
declared is the law of the state,
not of the government, and, once
declared, may survive the gov-
ernment which gave it utterance.
Law, let is say, is the expression
of the state’s will—even of its will
to come into existence—made
articulate through government.

Law is made articulate,
chiefly, by two agencies: legisla-



tive bodies and courts. Legisla-
tive bodies—conventions, legis-
lative assemblies, rulers—pro-
mulgate what we know as the
“written law,” constitutions, stat-
utes, ordinances, etc. Courts,
and possibly other tribunals, for-
mulate the “unwritten law” as
occasion requires, from the prac-
tices, customs, philosophy, reli-
gion and culture of the people.
Whether the function of courts
is indispensable to the creation
of arule of law, as Gray believed,
whether a legislature can really
do more than record in statutory
form the unwritten law of cus-
tom, as Carter held, whether the
law must “grow” or whether it can
be “made,” these and many other
questions of related purport
must be left to the writers on
jurisprudence. We shall not be
concerned with the tenets of ana-
lytical, historical, philosophical,
sociological or any other particu-
lar school of jurists further than
may be incidentally necessary to
the development of the subject
in hand.

It follows from what we have
said that the term “law,” as we
shall use it, does not mean di-
vine law, nor moral law; neither
does it mean the sequence of
events often spoken of as the law
of science or of nature, although
any of these may inspire or shape
the formulation of the law with
which we are concerned. It need
hardly be remarked that it does
not include the numerous codes
or other bodies of church law,
lodge law, company regulations,
etc., nor the written or unwritten
social codes which so powerfully
affect conduct in social groups.
For us the indispensable requi-
site is sponsorship by a state.

It is commonly said that law
consists of rules. As already in-
dicated, it also consists of prin-
ciples and standards. A rule es-
tablishes a pattern of conduct to
which conformity is required of

all who come within its scope, as,
for example, in the United States,
that one shall drive on the right
hand side of the road. But there
are many contingencies for
which the state formulates no
precise general rule, leaving,
rather, the rule for the particu-
lar occasion to be formulated by
an officer in accordance with cer-
tain general principles or stan-
dards. Such principles and stan-
dards, when authoritatively de-
clared become part of the recog-
nized law of the state.

To illustrate, first, a stan-
dard: If the driver of an automo-
bile collide with another he may
be compelled at common law to
compensate the other for the
damage done if, but only if, he
was not exercising due care. It
is practically impossible to for-
mulate “rules” of conduct for driv-
ersin

every situation into which
they may come, so the state falls
back upon the establishment of
a measure or “standard” of con-
duct, “due care,” the care which
an ordinarily prudent man would
exercise in the same or similar
circumstances. Again, the judge
or jury may find that the defen-
dant was acting with due care
and that the injury was unavoid-
able. Nevertheless, the defen-
dant, let us suppose, is rich and
the plaintiff, poor; may such de-
fendant be required to make
compensation even though no
fault can be found with his con-
duct? For the guidance of the
judge or jury the state declares
the “principle,” no liability with-
out fault. To this principle they
are legally bound to adhere. This
formulation of the specific rule
for the particular case is often
too intimately related to the pro-
cess of determining the facts for
practical segregation. Yet it may
be distinguished. In the example
given, just what reasonable pru-
dence would have required un-
der the circumstances is one
thing; what the defendant did is

another. The first is law; the sec-
ond, fact.

If the state may leave the for-
mulation of rules for situations
already past to officers of the
government, it would seem to
follow that a rule may be ex post
facto. While constitutional pro-
visions limiting the power of leg-
islative bodies to enact retroac-
tive laws are common, the vast
body of (unwritten) case law
which constitutes the bulk of
English and American jurispru-
dence, is declared in exactly that
manner. If no statute or previous
authoritative decision has de-
clared a rule for the specific situ-
ation before the court, it be-
comes the duty of the judge to
formulate such a rule and apply
it to the case in hand. As to that
case it is clearly retroactive, but
as a precedent for future de-
cisions it becomes a rule of pro-
spective conduct.

It is apparent from what has
been said that courts play a large
part in declaring the law of the
state. It is, indeed, said upon the
highest authority that the law is
the body of rules, principles and
standards recognized and en-
forced by the courts. Setting
aside for the moment the ques-
tion whether, in our sense, there
is one “body” of law, what of the
limitation to such rules, prin-
ciples and standards as the
courts apply?

The term “court,” of course,
has a variety of meanings. But in
the definitions referred to, court
means a judicial tribunal set up
for the rendition of justice ac-
cording to law. It is conceivable
that a state may exist without
courts. But it is scarcely conceiv-
able that at least the rudiments
of judicial function be not per-
formed by some one whose au-
thority is supported by the state.

11
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It may be argued that, however
casual this functioning, such a
person is ad hoc a court. Let us
not, however, beg the question
by the use of terms. It is entirely
conceivable that non-judicial of-
ficers be authorized to deal with
matters which require the ap-
plication of rules, principles and
standards of general application,
set up by legislation or other-
wise. In modern times we are
yearly becoming more accus-
tomed to the handling by “admin-
istrative” bodies of many types
of business formerly handled by
courts. Do the formulation, ac-
ceptance or application by such
bodies of rules, principles or
standards bring them within the
meaning of the term “law”? The
customary answer is, no.

No officer, not the king, him-
self, is above or immune to the
law. His acts may be prerogative,
but the very prerogative is legally
established. And only the courts
can finally determine what the
law is. A judge may, to be sure,
be influenced in his “finding” of
the law by the wishes of his mon-
arch, yet Coke’s tenacious stand
against King James not only
proved the thing possible but
clinched the argument in En-
gland until the present day. The
validity of every act done, of ev-
ery decision made by any officer
under this regimen depends
upon the law as the courts de-
clare it. Courts, of course, apply
legislative enactments, but if
statutes mark out areas within
which administrative officers
may act free of judicial interfer-
ence or review, those very stat-
utes are subject to the scrutiny
of the court. If ultra vires or un-
constitutional, statutes are null
and void.

More than this, the meaning
of valid statutes must, in the last
analysis, be determined by the
courts. They mean what the
courts say they mean, and con-
fer such authority or discretion
as the courts find to be con-

ferred. Administrative agencies,
furthermore, commonly refuse to
regard their own decisions as
precedents. Sometimes the law
of their creation so commands
them. This disregard of manda-
tory precedent prevents the con-
catenation of their decisions into
predictable rules and thus tends
to deprive them of the general-
ity of law. All this leads common-
law lawyers to deny to the rul-
ings, rules or regulations of non-
judicial officers, as such, the at-
tribute of law. Such officers may
in their doings apply law, but it
is law because the courts affirm
it. If the courts will not apply a
rule or principle or standard used
by an administrative officer, it is
not law. Yet the fact remains that
administrative rules and regula-
tions issued pursuant to proper
authority and properly “cana-
lized” by guides or standards of
legislative origin, may “have the
force of law” and that decisions
by administrative tribunals, judi-
cial in every sense except in
name, may have the finality of
court decrees. Violations of
administrative rulings often carry
criminal penalties and the orders
of administrative commissions
often have the practical, if not the
legal, effect of judgments for
damages. Predicability, more-
over, is so indispensable a fac-
tor in the rulings of bodies hav-
ing control of business and other
human interests that, despite
their protestations to the con-
trary, such bodies must in fact
observe their own precedents.
Such observance does, in fact,
generate rules, principles and
standards which do, in fact, de-
termine future conduct. Clearly
we have here a spreading pen-
umbra along the borders of the
law whose shade grows darker
as the years progress.

In other countries, e.g.,
France, administrative courts are
established to pass upon ques-
tions arising out of public ad-
ministration, a practice which

would seem to broaden, even
while it preserves, the definition
under consideration.

We have said in effect that
law governs the conduct of hu-
man beings. Technically it is con-
cerned with “persons.” A human
being may or, in the eye of the
law, may not be, a person. Mere
animation is not the test. A slave
is a “Thing” like an animal, to
which the law may extend cer-
tain protection but only through
the medium of persons. The dis-
tinguishing characteristic of per-
sons is their capacity for rights
and their capacity for acts.

Human beings of full capac-
ity (for rights and acts) are, of
course, persons. Others of lim-
ited capacity—infants, married
women in some state; those of
unsound mind, et al.—may be
said to have a limited personal-
ity. But the law also invests with
personality aggregations of per-
sons organized in certain ways
for certain purposes. Of these
the most common example is the
corporation.

Whether a corporation is an
“artificial” person created by the
law, separate and distinct from
the natural persons who are
members of it, is a question that
has given jurists some concern,
and the answer in some cases
has practical importance. Emi-
hent scholars support the posi-
tion that the corporation is not
an artificial creation of the law;
that its members are a society
which is capable of a group will
and that it has a real existence
which the state merely recog-
hizes; that the entity had such
existence, in fact, before the
state’s recognition, and would
continue to have it should the
state refuse. These observations
can not be denied; yet in practi-
cal fact the state does respond
differently toward groups which
are “incorporated”; for many pur-
poses, though not for all, the



corporate entity is treated as a
separate person, with capacities
distinct from those of its mem-
bers and different from those of
groups not “created” corpora-
tions. “Recognition” itself makes
a difference. It would seem, as
Willoughby says, that the think-
ing of those who assent and of
those who deny artificial entity
is on different planes—that in
juristic conception the corpora-
tion may be regarded as law-cre-
ated but that this conception
does not exhaust the possible
modes of thinking on the sub-
ject. The controversy really illus-
trates the proposition that legal
personality in general is a juris-
tic concept on another plane en-
tirely than the ordinary thinking
of people. The law, for its pur-
poses chooses to regard some
beings as having, and others as
not having, capacities for rights
and acts: a real individual may
not be a legal person; a real
group may not have legal person-
ality unless and until the law ac-
cords it.

Consideration of the nature
of corporate personality leads
directly to consideration of the
nature of the state. Is it different
in kind or only in degree from
any other society?

The view has been plausibly
expounded in recent years that
there is nothing generically dif-
ferent about the state. It is a so-
ciety, larger, stronger, perhaps,
and more pervasive in its con-
stituency and power, but not in-
herently different from any one
of many other societies which
claim the loyalties and influence
the conduct of their members.
The apparent difference deemed
to exist when the state’s chief
functions were protection from
foreign enemies and the mainte-
nance of domestic order—func-
tions which gave it a practical
predominance over all other

groups and individuals—seems,
in this view, to fade out in these
days when the state undertakes
innumerable other duties which
often give it the semblance of a
giant public service company.
The state, so it is said, is just one
of many organized groups to
which we assign certain tasks.
Many of these tasks could be
done as well or better by others.
None could be performed only by
the state. In thus “analyzing away
the concept of sovereignty,”
questions of profound impor-
tance to the study of public law
are brought into focus.

We may, however, raise the
question whether this, too, is
thinking on a different plane.
Granted that the state shares
with other societies the capacity
for group will, the power to com-
mand loyalties, to influence, even
to coerce conduct, to render vari-
ous sorts of public service—does
this exhaust the categories of
thinking about the state? Does
it comprise the only useful and
pragmatic mode of thinking?
Obviously it does not exhaust
the categories. In this field as
well, for example, as in math-
ematics, thinking can be carried
on in any frame which will use-
fully segregate it for a given pur-
pose. Is there any useful purpose
to be sub-served by setting the
state apart?

In the first place there are
certain functions—e.g., national
defense—which could be per-
formed as well only by the sub-
stitution of another society of
equal pervasiveness and power.
But, this aside, there appears to
exist in the minds of men a wide-
spread, if not universal, require-
ment for some paramount entity
before which none other can
stand. Without it organization
and order are frustrate. The unity
and headship necessary for the
satisfactory functioning of any
enterprise can only be achieved
in the enterprise of statehood by
positing supremacy somewhere.

To achieve this ideal men have
conceived the state, a juristic
concept, on a different plane en-
tirely from the public service cor-
poration or the fraternal society
or the church or the labor union.
It is an abstract conception, but
it serves a need. Ideas are the
framework of action as well as
of thought. Every “organization”
is an abstract conception,
though it produce concrete re-
sults.

We shall, therefore, assume
that the state for purposes of
legal thinking is of a different
order from other societies, cor-
porate only by its own authority
and juristically paramount to any
other person or group within it.

As we have said, the distin-
guishing characteristic of legal
personality is capacity for rights
and for acts—legal rights and
legal acts. Legal acts are those
which create or annul or other-
wise affect legal rights. What,
then, are legal rights?

Few words in legal literature
have begotten more confusion or
inspired the writing of more
pages than the word “right.” Its
legal significance derives from its
moral, and that, in turn, from its
geometrical—straight. But in this
progress it has acquired a vari-
ety of denotations, not to speak
of connotations, which have been
carried forward from position to
position and finally spread out
over the legal field like a tangled
net. Blackstone speaks of “what
is wrong” as though it were the
opposite of a legal right. Avoid-
ance of ambiguity requires that
the term be divested of its moral
significance and confined to a
single meaning. A right—a legal
right—is a human interest pro-
tected by the law. When a per-
son can successfully call upon
the law to secure or defend some
interest, such person has a legal
right. Securing or defending such
interest may, according to moral
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standards, be wrong. But if the
state, through law, directs its
agents to protect the person’s
enjoyment of the interest, he has
a right. ldeally a legal right
should not involve a moral
wrong, and the law strives for the
ideal. But morals change and
conditions change, and the law
does not always keep pace. En-
forcing a right of ancient origin
may result in a moral wrong ac-
cording to the standards of the
day, although once the conse-
quences were believed morally
right. Because of the fundamen-
tal nature of the legal concept,
right, the importance of its cor-
rect and single definition can not
be overstated.

A legal right always shadows
a legal duty. No person can have
a right unless some other owes
a corresponding duty. That duty
may be positive or negative, to
do something or to refrain. But
unless there be a duty it is boot-
less to speak of aright. The con-
verse, however, is not true. There
may be duties to which no corre-
sponding rights attach.

With these fundamentals in
mind, we may proceed to set off
the field of public law.

Law, we have said, is coex-
tensive with human intercourse.
Its impact is upon relationships.
A society of one is impossible,
hence states and law come into
existence only when there are
numbers whose relationships
require governance. Robinson
Crusoe’s island, before the ad-
vent of Friday, had neither law
nor government. Those phenom-
ena of human life which can have
no appreciable bearing upon the
interests of other human beings
are not within the purview of law.
Even theocracies which sought to
control the religious life of their
constituents had to stop at the
threshold of the mind. Words
might be deemed perilous to the
souls of others, but thoughts

could be your own. Slight re-
flection, however, makes clear
the extremely small range of
human conduct in organized so-
ciety which has not some bear-
ing upon others. Increase in
population and integration of
interests beget rules, regulations
and laws because of the multi-
plication of relationships to be
controlled.

The statement that law is
coextensive with human inter-
course requires, however, some
clarification. The law of many
relational situations is negative
and says no more than that the
state offers no redress for injury.
“A cat,” says the proverb, “may
look at a king,” implying that no
matter how much the great may
resent the gaze of lesser persons
the law will do nothing for them.

Growing complexity of soci-
ety tends toward the increase of
positive regulation, but the early
history of every legal system
shows large blanks which are
filled only one at a time under
social pressure. Remedies for
breach of contract, for example,
were not always provided
through the English courts.

Social pressure, indeed, is
the key to the growth of the law.
Clashes of interest beget contro-
versies which, lest there be pri-
vate warfare, call for the estab-
lishment of tribunals. Recurring
controversies over similar issues
tend to be settled in the same
way—i.e., decisions become pre-
cedents. Rationalization of pre-
cedents elicits rules which re-
ceive the sanction of public au-
thority. One by one, additional
types of controversy are forced
into the jurisdiction of courts.
First courts, then law, is the his-
torical order of development.
Since law historically emerges
from controversy through the
medium of courts, it is to be ex-
pected that the bulk of prece-
dents will spring from disputes
between private persons. Still,
the king may utilize the courts

to determine questions arising in
the course of public business.
The English Court of the Exche-
quer originated in connection
with tax matters. Most of the
administration of public affairs,
however, will long proceed with-
out reference to the courts and
will scarcely be recognized as
having legal implications. Only as
the habit of law permeates soci-
ety and the contacts of men with
public authority become numer-
ous and important does there
begin to emerge an appreciable
body of public law.

Proceeding, now, to defini-
tion, shall we say that private law
is the body of rules, principles
and standards which the courts
recognize as governing relation-
ships between private persons?
Public law is the body of rules,
principles and standards govern-
ing relationships to which a state
or its agencies are party.

This brings us to a consider-
ation thus far avoided: States
have relationships with states.
Are such relationships likewise
influenced or controlled by law?

Whether there be such a
thing as international law, has
vexed the minds of jurists for
centuries and the vexation has
increased rather than diminished
with the later developments of
legal science. It was much easier
to speak of the law of nations
when the lawyer’s mind was still
familiar with the Roman jus gen-
tium and credulous of a “law of
hature” than it is today when
Austin’s insistence upon the in-
dispensability of state sanction
has tinged, if not colored, the
legal philosophy of everybody.

Writers upon international
law, of course, affirm its exist-
ence. Writers upon other legal
subjects are often less sure.
There is, patently, a body of doc-



trine dealing with international
relationships which is frequently
consulted for guidance by those
who have such relationships in
charge. It speaks the language
of law and employs its technique.
It purports to speak with author-
ity and official action is often
taken in its name. But all of this
may be affirmed of “Masonic law”
or “Church Law” or of any one of
many other bodies of group pol-
ity to which we have denied the
name of law.

The crux of the matter is
reached when we speak of sanc-
tions. Sanction, in legal terminol-
ogy, denotes means of enforce-
ment. It may mean detriment,
loss or punishment for the viola-
tion, or reward for the obser-
vance of law, or the direct inter-
vention of public power to effect
the law’s commands. In munici-
pal (state) law we can speak with
assurance of the imposition of
sanctions by the state. The might
of the state is at hand for their
enforcement and the exertion of
its might is contemplated—nay,
provided by the law itself. Sanc-
tions are a part of the legal or-
dering of society within a state.

All of this tacitly assumes the
state’s supremacy in legal theory
over any and every person, group
or combination within its juris-
diction. That its sanctions may
not always be effectively exerted
is beside the point. In juristic
contemplation the state always
can, if it will, exert its power to
enforce its laws, and the common
will to uphold this theory is in-
dispensable to statehood.

No such power to sanction
can be posited in a discussion of
international law. There is no
super state. By definition each
state is the equal of any other,
and in practice each denies the
supremacy of every other. In any
given case this definition and
denial may be juristic rather than
real. But we are dealing now with
law and by law Denmark is as free
from outside control as Britain.

By whose law? Certainly by her
own, and, for that matter, also
by Britain’s, and by the law of
every other state which “recog-
hizes” Denmark’s independence.
International “law” itself agrees
that there is no such coercive
power over states as is assumed
over persons in the theory of
municipal law.

Unless, therefore, we are also
prepared to confer the title “law”
on other bodies of rules, prin-
ciples and standards which lack
state sanction, it is difficult to
regard the floating body of inter-
national law as of a piece with
the law we have heretofore dis-
cussed.

What, then, is this collection
of rules, principles and standards
that has been wrought out of in-
ternational experience through
eventful centuries? Its pragmatic
importance is conceded. It seems
to perform a “legal” function. Yet
is it law?

Its appearance of performing
a legal function results, largely
from the adoption of its tenets
by particular states. Parts or all
of its tenets may be adopted in
similar terms by a number of
states and thus become parts or
all of the international law of Brit-
ain, of France, of Denmark, of the
United States, and so on. But it
is as the international law of Brit-
ain, not as international law in
general, that they acquire the
ordinary character of law. It is as
a system of laws rather than as
law per se that this general body
of rules, principles and standards
should be studied.

This seemingly unique situ-
ation is not without its ana-
logues. The unwritten law of En-
gland was carried to America and
to other offshoots from the En-
glish nation and became the ba-
sis of their law. This body of
rules, principles and standards
was and is the law of England.
The lawyer’s tradition carried
from the mother land has per-
sisted in regarding it as one body

of law in all the states in which it
has been “received,” notwith-
standing important contempo-
raneous variations upon particu-
lar subjects from state to state.
These variations but accentuate
the truth, which must be appar-
ent upon reflection, that there is
the common law of England and
the common law of New York and
of Ohio and of New Zealand, etc.,
but that the common law, in the
general sense, is a system of
laws, not a body of law, which
system has lent a degree of har-
mony to the laws of the several
states.

For purposes of study, of
criticism, of example, it is en-
tirely in order to deal with inter-
national law in a unified way. As
a pattern for individual state
adoption it is highly important
that the system have unity and
completeness. As such pattern
we shall treat it in these pages,
but with the caveat, which will
bear repetition, that, as a body
of law common to all nations, it
lacks the element of sanction by
force and is, therefore, of a dif-
ferent order from the municipal
law of any state.

With this understanding, let
us set down the subjects of pub-
lic and of private law as follows:

Rules, principles and stan-
dards governing the relation-
ships of States with states are
public law.

e States with agencies of
states are public law.

e States with private per-
sons are public law.

e Agencies of states with
agencies of states are public law.

e Agencies of states with
private persons are public law.

Private persons with private
persons are . ... private law.

Notwithstanding this appar-
ent categorical preponderance of
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public law it actually bulks small
in the libraries of legal literature.
Yet its importance is rapidly in-
creasing. While private law is
being worked over and refined
by the efforts of judges, teach-
ers, writers and law societies,
public law is extending itself into
new and constantly growing ar-
eas. Like all pioneering this
growth is characterized by vigor
rather than precision. The ad-
vance is along ragged lines and
in many sectors certainty and
predicability have yet to be ma-
tured. They will come later. But
increase in governmental activ-
ity is the salient phenomenon of
present day society; business
regulation, often amounting to
public assumption of managerial
functions, direct provision of
goods and services, manage-
ment of industrial relations, mea-
sures for “social security,” con-
trol of interstate and interna-
tional intercourse, along these
and other lines government
reaches out to touch the inter-
ests of the people. All this con-
tributes to the growth of public
law.

The concept of public law as
a unity, however, is hardly in the
mind of the lawyer. To find it one
must go to the students of juris-
prudence and of political science.
Anyone examining the standard
classification of topics employed
by law publishers in the United
States will search in vain for the
subject Public Law. Yet an analy-
sis of the content of the topics
which are listed will reveal an
astonishing proportion more or
less devoted to its exposition.
The lawyer deals practically with

public law every day of his life.
[
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Part 11, Chapter |

General Consideration
of Constitutional Law

Government is the agency
through which the state ex-
presses its will and effects its
purposes. To bring government
into existence, establish its
structure and confer and limit its
powers, are the principal func-
tions of constitutional law. But,
in addition, constitutions fre-
quently contain provisions con-
cerning the rights and duties,
privileges and immunities of per-
sons.

Constitutional law is usually
distinguished from other law by
the formal manner of its enact-
ment and the relative perma-
hence of its provisions. But some
constitutions—e.g., that of En-
gland—exist largely in unwritten
custom and national tradition;
and many provisions of ordinary
law date their origin far behind
the oldest of the constitutions.
Many statutes are really consti-
tutional in their effect, and the
real content of any constitution
is often found in the judicial in-
terpretation of its terms. This
interpretation, moreover, fre-
quently changes with the times.

Indeed, a degree of pliancy in
constitutional law is essential to
permanency. Constitutions, in
the long run, can be little more
than brakes upon hasty, ill con-
sidered action. They can not per-
manently thwart popular desires.

In the attempt to achieve
even relative permanency, con-
stitutions usually deal chiefly
with fundamentals, though occa-
sionally provisions are found in
constitutions that would more
appropriately appear in ordinary
legislation. To this end the lan-
guage of written constitutions is
usually characterized by gener-
ality rather than by detail. The
Constitution of the United States
has often been said to have ac-
quired its strength and perma-
nence from the breadth and sim-
plicity of its terms.

But is it evident that such
broad and simple language re-
quires constant interpretation,
and this requirement puts the
power of determining its mean-
ing and effect into the hands of
judges. The accepted meaning of

the Federal Constitution, and the
real form and powers of our state
and National governments are, to
a predominating extent, the re-
sult of John Marshall’s constitu-
tional interpretations and those
of his associates and successors.
Not the least important of these
interpretations was the doctrine
that the judiciary itself was the
final arbiter of interpretation.
American acquiescence in
the judiciary’s claim of su-
premacy in this respect vests in
the several supreme courts of the
United States the power to invali-
date acts passed by the several
legislative bodies. In theory,
courts do not invalidate statutes.
In theory the function of the
court is to ascertain the mean-
ing of the legislative act and the
meaning of the constitution to
which such act must conform. If
it does not conform, the Consti-
tution, itself, makes the act null
and void. All this, in a sense, is
true, and it is well that the courts
in their opinions frequently point
it out. Nevertheless, itis also true
that the process of ascertaining
the meanings of legislative and



constitutional provisions is a pro-
cess of human reasoning, with
all the factors of strength and of
frailty, of mental detachment and
of emotional bias, of complete
and of faulty information with
which the reasoning process is
always beset. Different judicial
minds do not always derive the
same conclusions from the same
premises. The personal compo-
sition of a court, therefore, is of-
ten of major importance.

There are, however, certain
well recognized rules of inter-
pretation, constituting a tech-
hique of reasoning, to which the
courts will generally adhere.

A constitution, like any other
document, is to be read as a
whole. The court, in the language
of the lawyers, “will take the in-
strument by its four corners” and
read each part in the light of all
the rest. Wherever possible that
construction will be adopted
which will avoid contradictions
and duplications of meaning. Ef-
fect will be given to every word,
phrase, clause and sentence so
far as is logically permissible.
Words will be given their usual
and ordinary significance unless
itis clear that some other mean-
ing is intended. “Words of art,”
having an obviously technical
significance, will of course be
construed in that sense.

Since written constitutions
come into effect through popu-
lar assent, the meaning intended
by the people is sought by the
courts. The common understand-
ing of words at the time the lan-
guage was employed is therefore
of cogent significance. This con-
sideration, however, will not pre-
vent the application of the terms
employed to conditions arising
later and not in contemplation at
the time the language was
adopted. Obviously, for example,

neither the framers of the Fed-
eral Constitution nor the people
who chose them had in mind the
tremendous structure of federal
regulation which has since been
reared upon the words “com-
merce among the several states.”

Language consciously
adopted from previous constitu-
tions or other legal documents
will ordinarily continue to take
the meaning given it by the con-
struction of such documents.
This rule is of considerable im-
portance in construing the Fed-
eral Constitution for, contrary to
the popular belief that it was
struck off at a single heat as a
product of sudden inspiration,
almost every word in it had a his-
tory of judicial or other official
construction at the time it was
employed.

A practical construction by
legislative or administrative bod-
ies, long acquiesced in by the
courts, to which economic and
social life has become adjusted,
will not readily be upset.

There is an ancient rule of
statutory construction, coming
down through Blackstone, that in
seeking the true meaning of leg-
islative language the court will
take cognizance of the “old law,
the mischief and the remedy.”
This rule is useful in constitu-
tional construction. For example,
the provisions of the Articles of
Confederation, the “mischiefs”
persisting or arising during their
continuance, and the remedies
that were sought through the
framing of the Constitution are
frequently referred to by the
courts in the process of con-
stitutional interpretation.

The “history of the times” is
also a source of illumination to
which the judges refer.

To ascertain the intent ex-
pressed by the words of a docu-

ment it is often helpful to refer
to what was written and said in
the course of its preparation.
Debates in the convention which
framed a constitution are fre-
quently referred to. Such debates
and other matter extrinsic to the
document itself, will, however, be
received by the courts only when
there is doubt or ambiguity in the
language used. If the intent is
manifest from the words them-
selves no outside helps to inter-
pretation are permissible. Fur-
thermore, extrinsic evidence is
allowable only if the ambiguity
be “latent.” A “patent” ambigu-
ity—e.g., a case in which gram-
matical construction permits
more than one meaning-may be
resolved only by intrinsic evi-
dence, i.e., by reference to the
other provisions within the
document’s four corners. But
where grammatical construction
is clear and doubt arises as to
the meaning of the words them-
selves, resort may be had to de-
bates in the convention and, oc-
casionally, to other extrinsic evi-
dence. Such evidence, however,
must be used with caution, for
not infrequently a variety of opin-
ions are expressed in debate,
many of which find no lodgment
in the final draft.

One particular book accepted
by courts in the resolution of la-
tent ambiguities in the Federal
Constitution is the “Federalist,”
a collection of explanatory es-
says published by Madison,
Hamilton and Jay, while the Con-
stitution was in process of for-
mation. Not only were these men
prominent in the Constitutional
Convention, but their writings
were widely circulated among the
people, and popular assent to
the Constitution as drawn was,
presumably, largely based on
their explanations. ™
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TheAmerican System

The Federal Constitution es-
tablishes the powers and fixes
the limitations of the Federal
Government. It also fixes the
boundaries of state authority,
although it leaves to the state
constitutions the establishment
of the respective state gov-
ernments and the powers of their
various organs. Save for the pro-
vision in the Federal Constitution
that “The United States shall
guarantee to every state in this
union a republican form of gov-
ernment,” the states are free to
set up, through their own con-
stitutions, such types of govern-
ment as they choose. It can
hardly be doubted, however, that
the Federal Constitution if appro-
priately amended, could require
of any state a prescribed form of
government.

(1) GRANTED AND RE-
SERVED POWERS. In dividing the
powers of sovereignty the Fed-
eral Constitution confers upon
the Federal Government certain
enumerated powers together

with the power to “make all laws
which shall be necessary and
proper to carry into execution
the foregoing (enumerated) pow-
ers.” It forbids the exercise of
certain powers by the Federal
Government and of certain pow-
ers by the states. All other pow-
ers are reserved to the states,
respectively, or to the people. In
contrast to the term “reserved”
as applied to the powers of the
states, the Constitution speaks
of the powers granted to the Fed-
eral Government as “delegated.”

In seeking to discover
whether or not a particular power
may or may not be exercised by
the Federal Government it is nec-
essary to ascertain whether it
falls within the number of del-
egated powers. If the power has
not been granted it may not be
employed. In seeking to discover
whether a particular power may
be exercised by a state, it is nec-
essary only to ascertain whether
it has been granted exclusively
to the Federal Government or
forbidden to states. If neither, it
is within state competency.' This
consideration is of the utmost

of Government

importance in determining the
relative capacities of the state
and Federal governments.

Not all federal powers are
exclusively delegated to the Fed-
eral Government. Certain powers
are exclusively granted to it; oth-
ers are expressly denied to the
states. Still others have been held
by judicial interpretation to be of
such manifestly “national” char-
acter as to forbid their exercise
by individual states. Delegated
powers not falling into any of
these categories may be exer-
cised by the states unless and
until their exercise has been as-
sumed by the Federal Govern-
ment.

For example, control over
places within states, purchased
by the Federal Government for
forts, arsenals, etc., are by affir-
mative constitutional grant ex-
clusively within the legislative
control of Congress. The states
are expressly forbidden to coin
money or emit bills of credit.
Power generally to regulate inter-
state commerce has been held by
judicial interpretation to be so
manifestly necessary to national



requirements as to fall without
the capacity of individual states.
But control over harbor pilotage
and other matters of purely lo-
cal nature, while dealing with
interstate commerce and there-
fore within Federal competency,
is yet a proper subject for state
regulation until Congress acts.

(2) MUTUAL INDEPENDENCE
OF FEDERAL AND STATE GOV-
ERNMENTS. For carrying out the
powers allotted to them both, the
state and the Federal govern-
ments are equipped with a full
complement of governmental
machinery. State governments
can not require the performance
of state functions by Federal of-
ficers nor can the Federal Gov-
ernment require state officers to
perform Federal functions. Ei-
ther, however, may voluntarily
assist the other and, especially
in earlier times, the employment
of state peace officers to execute
federal writs was common. State
prisons are frequently availed of
for the incarceration of offend-
ers against Federal laws. Mutual
helpfulness in the apprehension
of criminals and in many other
ways is standard practice.

Nevertheless, the essential
integrity of both state and Fed-
eral governments has been jeal-
ously guarded from en-
croachment. Particularly is this
true in the matter of taxation.
Subject to specific limitation,
each has full power to tax. But
neither may tax the compensa-
tion of the essential officers of
the other; if it might, theoreti-
cally, at least, either might tax
the other out of existence.

(3) SUPREMACY OF FEDERAL
OVER STATE POWER. Wherever
the exercise of granted Federal
powers clashes with the exercise
of reserved state powers, the lat-
ter must yield. Laws passed un-
der the taxing, police, or other
fundamental power of states
have been held void when their

operation was deemed to inter-
fere with Federal functions.
‘There is no room in our scheme
of government,” said the Su-
preme Court in the Minnesota
Rate Cases,? “for the assertion of
state power in hostility to the
authorized exercise of Federal
power.”

Among the farthest reaching
of the provisions of the Federal
Constitution are those dealing
with the relations of states and
their citizens with other states
and their citizens. Prior to the
adoption of the Constitution,
except for such limitations as
were imposed by the Articles of
Confederation, each sovereign
state could deal with every other
as an independent nation and
could treat the citizens of every
other as aliens. Had this situa-
tion continued the United States
could never have been anything
more than a league.

Section 10 of Article | pro-
vides that:

“No State shall enter into any
treaty, alliance, or confederation,
grant letters of marque and re-
prisal, coin money, emit bills of
credit, make anything but gold
and silver coin a tender in pay-
ment of debts, pass any bill of
attainder, ex post facto law, or
law impairing the obligation of
contracts, or grant any title of
nobility.

“No State shall, without the
consent of the Congress, lay any
imposts or duties on imports or
exports, except what may be
absolutely necessary for execut-
ing its inspection laws, and the
het produce of all duties and im-
posts, laid by any State on im-
ports or exports, shall be for the
use of the Treasury of the United
States; and all such laws shall be
subject to the revision and con-
trol of Congress.

“No State shall, without the
consent of Congress, lay any
duty of tonnage, keep troops or

ships of war in time of peace,
enter into any agreement or com-
pact with another State, or with
a foreign power, or engage in
war, unless actually invaded, or
in such imminent danger as will
not admit of delay.”

(1) COMPACTS BETWEEN
STATES. States may enter, and
frequently with the consent of
Congress have entered, into
compacts with each other. Some
of these compacts, made at the
time of the admission of one of
the parties to statehood, have
undertaken to modify the status
which, upon admission, would
have been conferred by the Con-
stitution. Such political arrange-
ments are generally not enforce-
able through court action. Other
compacts relating to proprietary
interests have been enforced by
courts.

(2) SUITS BETWEEN STATES.
States may, of course, negotiate
with each other for the settle-
ment of issues that arise be-
tween them. If amicable arrange-
ments cannot be made one may
sue the other in the Federal
courts.

Within a few years after the
adoption of the Constitution one
state of the Union was sued by a
citizen of another state and the
jurisdiction of the court to hear
the case was sustained. As nei-
ther states nor the Federal Gov-
ernment are suable without their
consent by their own citizens,
the suability of a state by the citi-
zens of another state was
deemed anomalous. It was cor-
rected in 1798 by the adoption
of the Eleventh Amendment to
the Constitution.

(3) THE COMITY CLAUSE. Of
equal importance with the pro-
hibitions upon the states, above
quoted, is the provision of Sec-
tion 2 of Article IV that: “the citi-
zens of each State shall be en-
titled to all the privileges and im-
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munities of citizens in the sev-
eral States.” “It was undoubtedly
the object of the clause in ques-
tion,” said the Supreme Court in
an early case,3 “to place the citi-
zens of each state upon the same
footing with citizens of other
states, so far as the advantages
resulting from citizenship in
those states are concerned. It
relieves them from the disabili-
ties of alienage in other states;
it inhibits discriminating legisla-
tion against them by other
states; it gives them the right of
free ingress into other states,
and egress from them; it insures
to them in other states the same
freedom possessed by the citi-
zens of those states in the ac-
quisition and enjoyment of prop-
erty and in the pursuit of happi-
ness; and it secures to them in
other states the equal protection
of their laws. It has been justly
said that no provision in the Con-
stitution has tended so strongly
to constitute the citizens of the
United States one people as this.”

The “comity clause,” as it is
called, does not, however, abol-
ish all distinction between citi-
zens and non-citizens of the
states. It does not confer upon
non-citizens the right of suffrage
nor of holding office. Non-resi-
dents, though allowed to sue in
the states’ courts may be re-
quired to give bond for costs
when residents would not be re-
quired to do so. Each state may
fix its own requirements for ad-
mission to the professions.

In the meaning of the comity
clause corporations are not citi-
zens. It follows, therefore, that a
state may prohibit a corporation
organized in another state from
doing business within its borders
or attach such conditions to do-
ing business there as the state
chooses. This statement is sub-
ject to the qualifications how-
ever, that such state may not in-
terfere with interstate commerce
carried on by a “foreign” corpora-
tion, nor deprive it of the ben-

efits of due process of law nor of
the equal prohibition of its laws.
Neither may it pass laws to im-
pair the obligation of its con-
tracts.

(4) PRIVILEGES AND IMMUNI-
TIES. In the Fourteenth Amend-
ment to the Constitution,
adopted after the Civil War, oc-
curs the clause: “No State shall
make or enforce any law which
shall abridge the privileges or
immunities of citizens of the
United States.” In the Slaughter
House cases* the Supreme Court
was confronted with an interpre-
tation of this language which
threatened a sweeping change in
our constitutional system. The
State of Louisiana chartered a
company to which it gave a mo-
nopoly of slaughtering cattle in
the city of New Orleans. This
monopoly was attacked on the
ground, among others, that it
abridged the privileges of other
United States citizens who might
desire to slaughter cattle in the
city. The crucial question was
whether the Fourteenth Amend-
ment conferred upon the Federal
government the power to over-
ride the law of a state passed in
the exercise of its own police
power. If it did, Congress, under
the power conferred to pass en-
forcement laws, might legislate
concerning vast areas of the so-
cial and economic life theretofore
left exclusively to state regula-
tion. A minority of the court was
of the opinion that the Amend-
ment made Federal citizenship
primary and state citizenship in-
cidental, and that the protected
privileges and immunities of
United States citizenship included
all those which had previously
attached to state citizenship. But
the majority decided that the
Fourteenth Amendment was
adopted for the protection of the
recently liberated Negroes and
was not intended to effect so vast
and radical a change in the prin-
ciples of American government.

These words in the Four-
teenth Amendment, accordingly,
made little, if any, change in the
rights of citizens. The rights to
participate in interstate and for-
eign commerce, to have the ben-
efit of postal laws, to use navi-
gable waters, to go from state to
state, to petition the public au-
thorities, to visit the seat of gov-
ernment, to participate in voting,
to have protection upon the high
seas or when abroad—these in-
terests which have generally
been listed as the principal “privi-
leges and immunities,” were all
equally well protected before the
Fourteenth Amendment was
passed.

(5) EXTRADITION. By the
terms of Article IV, Section 2 of
the Federal Constitution, “A per-
sonh charged in any State with
treason, felony or other crime,
who shall flee from justice, and
be found in another State, shall,
on demand of the executive au-
thority, of the State from which
he fled, be delivered up, to be
removed to the State having
jurisdiction of the crime.”

Congress has never at-
tempted to put the management
of extradition proceedings into
the hands of the Federal Gov-
ernment, although such legisla-
tion might have constitutional
warrant. Thus far the matter has
been left in the hands of

the states. State laws regu-
late the details of the procedure.
In practice the demand for deliv-
ery of the fugitive is made upon
the governor of the state of ref-
uge who, if he deems proper,
orders the arrest of the person
demanded. If the governor refuse
such demand the Supreme Court
has held there is no power to
coerce him. In some states the
governor’s order extends no fur-
ther than to bring the accused
before the courts of his own
state, who determine whether
the prerequisites of extradition
have been met. If they have, the



fugitive is then given over to the
custody of the officers of the
demanding state. A person is a
fugitive from justice who, within
a state, has committed an act
made a crime by its laws and,
when sought for apprehension,
is found within the borders of
another state.

Although forcible seizure
and abduction from the state of
refuge, without extradition pro-
ceedings, is itself a crime, a pris-
onher so returned to the state
where the criminal act was com-
mitted may there be tried for his
alleged offense. Those guilty of
the abduction can only be pros-
ecuted if, through extradition
proceedings, they are returned
to the state from which they took
the prisoner.

A person legally extradited
from a state of the Union for one
offense may also be tried for oth-
ers. The rule is otherwise, how-
ever, when the extradition is
from a foreign country under a
treaty.

(6) FULL FAITH AND CREDIT
CLAUSE. Among other provisions
of the Federal Constitution which
limit states in the uncontrolled
exertion of sovereign power is
the “full faith and credit” clause
which reads: “Full faith and credit
shall be given in each state to the
public acts, records, and judicial
proceedings of every other state.
And the Congress may by gen-
eral laws prescribe the manner
in which such acts, records, and
proceedings shall be proved and
the effect thereof.” (Article IV,
Section 1.) Congress, by appro-
priate legislation, has prescribed
the manner of proving such acts,
records and proceedings and has
also, under favor of other clauses
of the Constitution, extended the
benefits of this provision to Ter-
ritories.

This clause is most fre-
quently availed of in connection
with the enforcement of state
court judgments. In this sphere

the states are separate sover-
eignties and judgments rendered
in one state have no immediate
effect in another. But through
“comity,” implemented by the
rules of “private international
law,” judgments obtained in one
country may be sued upon and
thus enforced in other countries;
and this system of comity has
been adopted by the American
states. According to private in-
ternational law generally, how-
ever, the courts which are asked
to enforce such a judgment may
make certain inquiries as to its
rendition, particularly regarding
fraud in its procurement. The
right to make such inquiries as
a condition to enforcement is
greatly limited by the full faith
and credit clause.

But the court rendering the
original judgment must have ju-
risdiction before enforcement in
another state will be accorded.
In this respect the full faith and
credit clause effects no change.
To render a valid judgment the
court must have had jurisdiction
over the parties to the suit and
jurisdiction over the subject mat-
ter. Jurisdiction over the subject
matter is not the concern of pri-
vate international law, but unless
there be jurisdiction over the
party against whom the judg-
ment is rendered the courts of
other states will not enforce it.
To obtain jurisdiction over the
party he must have been prop-
erly served with summons, j.e.,
with official notice of the pen-
dency and the nature of the suit.
in suits “in rem” where the judg-
ment exhausts itself in affecting
rights regarding some particular
piece of property or other res
within the jurisdiction of the
court, service may be “construc-
tive,” for example, by publication
in a newspaper or by posting
notice. But when the suit is in
personam, that is to say, when
the judgment binds and follows
the person of the defendant and
may be satisfied out of any prop-

erty he has or may subsequently
acquire, service must be “per-
sonal,” i.e., by reading to or leav-
ing with him a copy of the sum-
mons or, in some states, by leav-
ing it at his usual place of resi-
dence.

Jurisdiction to grant divorce
is, by most state courts, held to
exist when at least one of the
parties has his domicile within
the jurisdiction; and divorces
granted by the courts of any
state are generally recognized in
the others. The marital status is
treated as a res whose destruc-
tion or dissolution is the object
of the suit, and constructive ser-
vice is, therefore, allowable. A
few states, however, notably New
York, refuse to accord recogni-
tion to divorces granted on con-
structive service when the plain-
tiff is, by their courts, deemed
the aggressor. This holding has
been upheld, in large measure,
by the Supreme Court of the
United States.

The requirement that each
state accord full faith and credit
applies, by judicial interpreta-
tion, only to civil and not to pe-
nal judgments. In this interpre-
tation the courts have followed
the ancient and general rule that
no state will enforce the penal
laws of another. Penal laws are
those imposing punishment for
offenses which, by English and
American constitutions, the ex-
ecutive of the state has the
power to pardon.

The extension of the territory
of the United States to its present
size was probably in the mind of
no one when the Constitution
was established. There was, how-
ever, a great area beyond the
borders of the thirteen original
states and its eventual division
into new states and their admis-
sion into the Union was provided
for: “New States may be admit-
ted by the Congress into this
Union; but no new State shall be
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formed or erected within the ju-
risdiction of any other State; nor
any State be formed by the junc-
tion of two or more States or
parts of States, without the con-
sent of the legislatures of the
States concerned, as well as of
the Congress.” (Article IV, Section
3)

(1) ADMISSION OF STATES.
The consent of Congress is thus
essential to the admission of new
states, and Congress may ac-
cordingly impose whatever con-
ditions it chooses. Conditions in
violation of the rights and privi-
leges accorded states by the
Constitution would, however,
cease to be effective once admis-
sion was accomplished. No state
may constitutionally be expelled
from the Union.

In admitting a state to the
Union the practice has been for
the people of the territory con-
cerned to draw up a constitution
and then to make application to
Congress for admission. Con-
gress by Resolution creates the
status of statehood.

In one case, Texas, a new
state was formed by the direct
incorporation of a foreign nation.
In all other instances new states
have been created out of terri-
tory already belonging to the
United States. The greater part
of such territory has been ac-
quired since the Constitution
was adopted.

(2) ACQUISITION OF TERRI-
TORY. No express constitutional
provision authorizes the acqui-
sition of new territory. Yet it was
obviously necessary from the
beginning that such power be
found. Thomas Jefferson, leader
of the “strict constructionists,”
hegotiated the Louisiana Pur-
chase, although, as he thought,
he “stretched his power until it
cracked.” The power to do those

acts, which are “necessary and
proper” to the accomplishment
of the objectives of the Consti-
tutions would seem to furnish
adequate authority for the occu-
pation and control of new lands
in accordance with the settled
practices of nations.

The annexation of territory
has been accomplished in vari-
ous ways, treaties, statutory en-
actments and joint resolutions
being the most common. In at
least one instance, however,
mere Executive act has sufficed.

(3) STATUS OF ANNEXED
TERRITORY. Each successive ac-
cession of territory to the United
States has raised new questions
regarding the character of the
government and the status of the
inhabitants of such territory.
Eminent jurists have held that
there were but two categories,
states and territories. But from
the holdings of the Supreme
Court a less simple pattern must
be described. Territories may be
either “incorporated” or “unincor-
porated.” The mere possession
and control of an area does not
make it a part of the United
States. That result is accom-
plished only when Congress by
proper action “incorporates” it.
The consequential difference is
important. The Constitution con-
tains many provisions binding
upon Congress when legislating
for the United States. But Con-
gress is not bound, at least it is
not bound to the same extent,
by these provisions when legis-
lating for unincorporated terri-
tory. Customs duties, for ex-
ample, must be uniform
“throughout the United States.”
But this provision was held not
to apply to duties on goods im-
ported from Puerto Rico after its
annexation. The right to jury trial
and other incidents of court pro-
cedure do not obtain in unincor-

porated areas. Just which con-
stitutional provisions do and
which do not apply in such terri-
tory and the practical extent of
such application has not yet been
completely worked out.

Territories, both incorpo-
rated and unincorporated, more-
over, may be either “organized”
or “unorganized.” Unorganized
territories are governed by Con-
gressional legislation and by of-
ficials appointed by the President
with the Senate’s approval. Or-
ganized territories on the other
hand have bicameral legislatures
elected by the inhabitants, which
legislatures have power to pass
laws “not inconsistent with the
Constitution and the laws of Con-
gress.” Their governors, and
judges however, are nominated
by the President and confirmed
by the Senate.

The District of Columbiais in
reality a territory. In all matters
which would fall within the com-
petency of a state or territorial
legislature, Congress legislates
directly for the District. But
power to pass municipal ordi-
hances is delegated to its local
authorities.

1 There have been some
expressions in recent opinions of
the United States Supreme Court
indicating a third class of powers,
but it is not believed that they
represent the view of the Supreme
Court.

2231 U.S.352(1913).
3 paul v. Virginia, 8 Wall. 168
(1869), citing Lemmon v. People,

20 N.Y. 607.

4 16 Wallace 36 (1873).



Part |1, Chapter I11

Three Branches
of Government

In a sense it may be said that
in the American constitutional
system the legislative branch of
government is that most re-
sponsive to the people. Its mem-
bers are chosen directly from the
people for the purpose of repre-
senting them in the framing of
laws and policies. It has the
power of the purse. Subject to
constitutional limitations it may
alter the organization of the gov-
ernment of which it is a part; it
may initiate amendments to the
constitution under which it func-
tions; it may modify, annul or
affirm the common law; it may
make new laws to meet new re-
quirements.!

Both Federal and State gov-
ernments are organized upon
the theory of the tripartite divi-
sion of powers. City governments
and those of certain other local
subdivisions frequently follow
the same model with omissions
or modifications. According to
this theory “legislative power” is
vested in a congress, a legisla-
ture, an assembly, a council, a
board of aldermen. In the smaller
New England communities the

town meeting, a form of popular
assembly, retains legislative
functions.

(1) COMPOSITION OF LEGIS-
LATIVE BRANCH. In the Federal
Government and in that of the
states the pattern of organiza-
tion is practically the same—an
upper and a lower house, the
lower house larger in numbers,
the upper composed of rep-
resentatives elected over wider
areas. In one state, Nebraska, by
constitutional amendment the
legislative power is vested in a
single chamber, somewhat after
the manner of a city council.

(2) INITIATIVE AND REFER-
ENDUM. In a number of states,
which have adopted the “initia-
tive and referendum,” a portion
of the legislative power is exer-
cised by popular vote. Through
the “initiative,” laws may be made
by popular action, and through
the “referendum,” acts passed by
the legislatures may be so an-
nulled.

These devices are valid for
purposes of state legislation, but
may not be employed to deter-

mine a state’s assent to amend-
ments to the Federal Constitu-
tion.

(3) THE FEDERAL CONGRESS.
In the Federal Government the
Constitution provides that: “All
legislative powers herein granted
shall be vested in a Congress of
the United States, which shall
consist of a Senate and House of
Representatives.” (Article |, Sec-
tion 1.) Each house provides for
its own organization, and
chooses its own officers, except
that the Vice President of the
United States is, ipso facto, the
presiding officer of the Senate.
That body, however, may choose
a president pro tern pore to act
in the absence of the Vice Presi-
dent or when he exercises the
office of President.

All bills for raising revenue
must “originate” in the House of
Representatives, but the Senate
may propose or concur with
amendments, as on other bills.
(Article I, Section 7) This power
of proposing amendments
makes the clause limiting the
originating of revenue bills to the
House a matter of form rather
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than substance.

The power to “try” impeach-
ments belongs only to the Sen-
ate, but impeachments—i.e.,
charges of misconduct for which
office will be forfeited—are voted
in the House.

The Congress may act only
pursuant to power expressly or
impliedly conferred by the Con-
stitution. State legislatures may
act unless constitutionally for-
bidden.?

“The times, places and man-
ner of holding elections for Sena-
tors and Representatives shall be
prescribed in each State by the
Legislature thereof; but the Con-
gress may at any time by law
make or alter such regulations,
except as to the places of choos-
ing Senators.” (Article |, Section
4.) Congress has in the past oc-
casionally exercised this power,
but most of these regulations
have now been repealed.

The Constitution requires
one session of Congress each
year. Neither House, without the
consent of the other, may ad-
journ for more than three days,
nhor to another place.

Each House is required to
keep a journal of its proceedings
and from time to time to publish
all of it, except such parts as, in
its judgment, require secrecy. At
the instance of one fifth of its
membership, the yeas and nays,
on any question, shall be entered
on the journal.

(4) THE EXECTUTIVE IN LEG-
ISLATION. “Every bill which shall
have passed the House of Rep-
resentatives and the Senate shall,
before it becomes a law, be pre-
sented to the President of the
United States; if he approve, he
shall sign it, but if not, he shall
return it, with his objections, to
that House in which it shall have
originated, who shall enter the
objections at large on their jour-
nal, and proceed to reconsider it.
If after such reconsideration two-
thirds of that House shall agree

to pass the bill, it shall be sent,
together with the objections, to
the other House, by which it shall
likewise be reconsidered; and if
approved by two-thirds of that
House, it shall become a law ....
If any bill shall not be returned
by the President within ten days
(Sundays excepted) after it shall
have been presented to him, the
same shall be a law in like man-
ner as if he had signed it, unless
the Congress by their adjourn-
ment prevent its return; in which
case it shall not be a law.” (Arti-
cle |, Section 7, clause 2.) Failing
to sign or return a bill with ob-
jections before an adjournment
which occurs within ten days of
its receipt by the President is a
“vest pocket veto.” Similar provi-
sions are found in the State con-
stitutions.

(5) THE MONEY POWER. Per-
haps the greatest element of con-
gressional power lies in the au-
thority to levy taxes and to make
appropriations. The Constitution
provides that: “No money shall
be drawn from the Treasury but
in consequence of appropria-
tions made by law.” (Article |,
Section 9, clause 7.) Not only
does this money power place
practically all governmental ac-
tivity at the mercy of the Con-
gress, but the budgetary pro-
cesses incident to appropriation
give to it the means of affecting
constantly the organization and
conduct of executive offices.

Appropriation measures, it
appears, may originate in the
Senate, although this practice
has occasioned objection.

The Federal provisions as to
money matters are largely dupli-
cated in the states.

“The Executive power shall
be vested in a President,” who
“shall take care that the laws be
faithfully executed.” (Article II,
Section 1, 3.)

Although constitutionally

bound to execute the laws and
policies laid down by the legisla-
tive branch and to follow the ju-
dicial branch in its interpretation
of the laws, the executive in the
American system becomes the
central figure in government.
The executive is coordinate in
rank and authority with the other
two branches but by virtue of
singleness of mind and initiative
in action is in position to assume
leadership in legislative as well
as in executive function. This re-
sultis largely the outcome of the
party system. The chief executive
is the leader of his party; his elec-
tion puts that party into control
of the government, and its mem-
bers in the legislature naturally
follow his lead.

(1) THE LEGISLATIVE POW-
ERS OF THE EXECUTIVE. The Fed-
eral Constitution requires that
the President “from time to time
give to the Congress information
of the state of the Union, and
recommend to their consider-
ation such measures as he shall
judge necessary and expedient;
he may, on extraordinary occa-
sions, convene both Houses, or
either of them, and in case of dis-
agreement between them with
respect to the time of adjourn-
ment, he may adjourn them to
such time as he shall think
proper.” (Article Il, Section 3.)

(2) MILITARY COMMAND. By
virtue of his position the

President becomes Com-
mander-in-Chief of the Army and
Navy and of the state militia
when called into national serv-
ice.3 (Article Il, Section 2.)

(3) FOREIGN RELATIONS. This
power and that derived from his
power, with the advice and con-
sent of the Senate, to make trea-
ties, to appoint and to receive
ambassadors and other public
ministers and consuls, Art. I,
Sec. 2, place him, by constitu-
tional authority, in practically



complete control of foreign rela-
tions.4

(4) RECOMMENDATIONS TO
LEGISLATURES. Although the
Congress has the sole power of
raising revenue by taxation, and
of appropriating for expenditure,
the President may recommend
subjects and methods of taxa-
tion, and present to Congress a
detailed scheme of appropriation
called the budget. In the latter
particular, especially, the power
of recommendation is of great
persuasiveness, because the ex-
ecutive branch, alone, has the
detailed experience in managing
affairs which is necessary to in-
telligent appropriations. Budg-
etary practice differs greatly
among the states. Some states
have much better systems than
the Federal Government; some
have practically none.

(5) THE PARDONING POWER.
The President by express Consti-
tutional power may “grant re-
prieves and pardons for offenses
against the United States, except
in cases of impeachment.” (Ar-
ticle Il, Section 2.) Governors
have an analogous power m the
several states. A distinction has
been drawn between executive
power to pardon those found
guilty of criminal contempts of
court and those found guilty of
civil contempts. The former may
be pardoned; the latter may not.

(6) THE APPOINTING POWER.
Perhaps the greatest single
source of executive authority,
however, is the power of ap-
pointment. “He [the President]
shall nominate and by and with
the advice and consent of the
Senate shall appoint am-
bassadors, other public minis-
ters and consuls, judges of the
Supreme Court, and all other of-
ficers of the United States whose
appointments are not herein oth-
erwise provided for, and which
shall be established by law; but

the Congress may by law vest the
appointment of such inferior of-
ficers as they think proper in the
President alone, in the courts of
law, or in the heads of Depart-
ments.” (Article Il, Section a,
clause 2.)

In the state governments the
practice varies widely; in some
the governors have a power rela-
tively commensurate with that of
the President; in others, execu-
tive authority is diffused among
a large number of elected offic-
ers and independent boards.

In the Federal Government
the executive functions are car-
ried on chiefly through the De-
partments, whose heads con-
stitute the President’s Cabinet,
and the so-called Independent
Establishments, whose members
are outside the President’s offi-
cial family.

While the heads of Depart-
ments, under the Constitution,
are appointed by the President,
it is not clear that the framers
meant for the President to be the
general administrative head of
the Federal Government. The
Secretary of the Treasury, when
that Department was created,
was made responsible not to the
President but to Congress, al-
though Secretaries of State (For-
eign Affairs) and of War were
made to report to the President,
apparently, because, by express
provision of the Constitution, the
President was in charge of those
services. But the power of ap-
pointment and removal inevita-
bly subjected all the Department
Heads to the presidential will and
the exigencies of coherent ad-
ministration required that this
will be exerted. The Departments
may therefore be said to be un-
der presidential control.

The Independent Establish-
ments, however, are not directly
amenable to the President’s will.
After appointment their mem-
bers do not report to him and
removal is not solely within his
power.

(7) REMOVAL. The power of
removal is deduced from the
power of appointment. Judicial
officers are expressly exempted
from this power, but executive
officers are subject to it. The
power of the Senate to concur in
appointments is held not to re-
quire senatorial concurrence in
removals.’ In fact, wherever the
power to appoint to executive
office is lodged in the President,
provisions of law attempting to
limit the President’s power of
removal have been held void as
trenching on the separate do-
main of the Executive Branch.
Where, however, appointment is
vested in Department Heads, it
appears that Congress may, by
law, attach limitations to the
power of removal.

(8) BODIES INDEPENDENT OF
THE EXECUTIVE. In recent years,
however, judicial recognition has
been accorded to a third cat-
egory of officers, neither judicial
nor executive, upon whom the
power of removal by the Presi-
dent does not operate —quasi-
judicial officers such as the mem-
bers of the Federal Trade Com-
mission,® who are deemed nearer
in character to the judges than
to executive or ministerial ap-
pointees. They may be removed
only as provided by law.

As was forcibly pointed out
in the report of the President’s
Committee on the Reorganiza-
tion of the Federal Government,’
the rapid growth of boards, com-
missions and similar bodies, not
subject to presidential control, is
tending to break down the ex-
ecutive leadership of the Presi-
dent and to scatter government
functions among a headless ag-
gregation of independent bod-
ies. The President’s lack of power
to remove their members con-
tributes to this end.

The Federal Government and
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each of the state governments,
as we have seen, is equipped
with a complete set of govern-
mental machinery. Each state,
accordingly, has a system of
courts endowed with all the pow-
ers of which courts are capable.
But the Federal Government like-
wise maintains a full system of
courts which operate throughout
the same territory and exercise
jurisdiction over the same per-
sons as do the state courts. The
territorial jurisdictions of the
state courts are mutually exclu-
sive, but the jurisdiction of the
Federal courts, besides having
territorial coincidence, overlaps,
to some extent, that of the state
courts. in subject matter. The
existence of this dual and par-
tially duplicating set of agencies
springs from the provisions of
the Federal Constitution.

(1) THE COURT SYSTEMS. The
powers of the judiciary are enu-
merated as follows:

“Article Ill, Section 1. The
judicial power of the United
States shall be vested in one Su-
preme Court and in such inferior
courts as the Congress may from
time to time ordain and estab-
lish. The judges, both of the Su-
preme and inferior courts, shall
hold their offices during good
behavior and shall at stated
times receive for their services a
compensation which shall not be
diminished during their continu-
ance in office.

“Section 2. 1. The judicial
power shall extend to all cases
in law and in equity arising un-
der this Constitution, the laws of
the United States and treaties
made, or which shall be made,
under their authority; to all cases
affecting ambassadors, other
public ministers and consuls; to
all cases of admiralty and mari-
time jurisdiction; to contro-
versies to which the United
States shall be a party; to con-
troversies between two or more
states, between a state and citi-

zens of another state, between
citizens of different states, be-
tween citizens of the same state
claiming lands under grants of
different states, and between a
state or citizens thereof, and for-
eign states, citizens or subjects.

“2. In all cases affecting am-
bassadors, other public minis-
ters and consuls and those in
which a state shall be a party, the
Supreme Court shall have origi-
nal jurisdiction. In all other cases
before mentioned the Supreme
Court shall have appellate juris-
diction both as to law and to fact,
with such exceptions and under
such regulations as the Congress
shall make.”

In common with the other
organs of the Federal Govern-
ment the courts, thus provided
for, have only such jurisdictional
powers as are delegated to them.
They are, therefore, technically
described as “courts of limited
jurisdiction” in contrast to the
correlative state tribunals which
are known as “courts of general
jurisdiction.” Nevertheless, as we
shall see, Federal jurisdiction,
where it exists, takes precedence
over state jurisdiction of similar
character.

The pattern of each state’s
court system is determined by its
own Constitution and laws. That
of the Federal system is provided
by the foregoing language
quoted from the Federal Consti-
tution and the Congressional leg-
islation thereby authorized.

The Federal Constitution, it-
self, establishes but one court,
the Supreme Court, and confers
upon it original jurisdiction in
cases affecting ambassadors,
public ministers, consuls and
those in which a state may be a
party. This original jurisdiction
Congress may not enlarge. But
the number of the Supreme
Court judges, their compensa-
tion, the extent and character of
the Supreme Court’s appellate ju-
risdiction, the kind, number, lo-
cation and jurisdictional charac-

teristics of the “inferior” Federal
courts, in short, nearly complete
control of the entire Federal ju-
dicial system is left in the hands
of Congress, which may provide
and change its provisions sub-
ject only to the restraints of pub-
lic opinion. Congress, of course,
is constitutionally bound to ap-
propriate money for the judges’
salaries but if it should fail to do
so ho power could compel it. The
courts, furthermore, are largely
dependent upon executive ac-
tion for the enforcement of their
judgments and decrees, and this
executive cooperation is subject
to no Ultimate coercion but that
of public disapproval. Appoint-
ments to judicial office are made
by executive authority with sena-
torial assent. It will thus be ob-
served that, powerful as are the
courts in the determination of
public policies in the United
States, their power is so hedged
by conditions and restrictions as
to make it far from autonomous.
If it be autocratic, the autocracy
is maintained by popular assent.

The courts of greatest prac-
tical importance in any judicial
system are the general trial
courts of first instance. Nearly all
cases begin there and compara-
tively few go higher. The back-
bone of each state’s judicial
structure is the “court of com-
mon pleas” or such tribunal by
another name as corresponds in
jurisdiction and power. Below it
are commonly found such petty
courts as justices of the peace,
mayor’s courts, etc., and above
it the appellate, intermediate and
supreme courts which are
varioiusly named. So, in the Fed-
eral system the courts of great-
est practical importance are the
courts of first instance, the Dis-
trict Courts into which come ini-
tially nearly all the federal cases.
Above the Districts Courts are
the Circuit Courts of Appeal and
above them the Supreme Court
itself.

The Judiciary Act, passed in



1789, and since amended many
times, provided originally that
the Supreme Court should have
a Chief Justice and five Associ-
ate Justices. In 1801 the number
of associates was changed to
four; in 1805 back to five; in
1807 to six; in 1837 to eight and
in 1863 to nine. In 1866 Con-
gress provided that no new ap-
pointments be made until the
number of associates become
six, but in 1869 the law was
again changed to provide for
eight associates, at which figure
it still remains. commonly found
such petty courts as justices of
the peace, mayor’s courts, etc.,
and above it the appellate, inter-
mediate and supreme courts
which are variously named. So,
in the Federal system the courts
of greatest practical importance
are the courts of first instance,
the District Courts into which
come initially nearly all the fed-
eral cases. Above the District
Courts are the Circuit Courts of
Appeal and above them the Su-
preme Court itself.

The Judiciary Act at first cre-
ated thirteen District Courts, and
three judicial circuits. Two Jus-
tices of the Supreme Court and
the resident judge of the District
Court concerned were to hold
sessions of the Circuit Court in
each district twice a year. New
districts and new circuits were
created as the country grew, but
the system remained substan-
tially unchanged until 1891
when a new series of courts, the
Circuit Courts of Appeals, was
set up, one for each circuit. In
1911 the Circuit Courts were
abolished leaving the District
Courts, the Circuit Courts of Ap-
peals, and the Supreme Court as
the constituent units of the sys-
tem. In addition to these “reg-
ular” courts the Federal system
comprises the Court of Claims,
the Court of Customs Appeals,
the United States Customs Court,
the Territorial Courts, the courts
of the District of Columbia, the

United States Court for China
and the Consular Courts.

(2) BASIS OF JURISDICTION.
Reference to the second section
of Article Ill of the Constitution,
quoted supra, will show that the
delegated powers of the Federal
courts extend to eight classes of
cases or controversies. Of these
the two most important in point
of numbers are those presenting
Federal questions, i. e., arising
under the Constitution, the laws
of the United States or treaties,
and, those exhibiting diversity of
citizenship, i. e., arising between
citizens of different States. The
original establishment of these
two bases of jurisdiction went to
the very heart of the case for the
Constitution itself. Compared to
their loyalty to the States there
was but little loyalty among the
people to the newly created cen-
tral Government, and the cre-
ation of a Federal court to inter-
pret the Federal Constitution and
the Federal laws and treaties was
shrewdly seen by the framers to
be essential to the preservation
and orderly working of the new
regime. Distance and difficulties
of travel, moreover, left the in-
habitants of the different states
strangers to each other and, as
strangers, they held each other
in distrust often bordering on
hostility. The courts of each state
stood ready to enforce the rights
of the citizens of other states,
under the rules of private inter-
national law as then understood,
but mutual distrust and hostil-
ity made people loath to commit
their interests to the arbitrament
of “foreign” courts; hence the
provision that controversies be-
tween citizens of different states
might be tried in the Federal
Courts. These reasons for the
establishment of these two bases
of jurisdiction have probably lost
much of their original cogency
but Federal questions and diver-
sity of citizenship still supply
much of their business to the

Federal Courts. Admiralty and
maritime cases also comprise a
large part of this business.

Corporations have been held
not to be citizens within the
meaning of the constitutional
clause in question. The courts,
however, have created an irrebut-
table presumption that all of the
members or stockholders are
citizens of the state which char-
ters a corporation, so that prac-
tically the same result is reached
as though the company itself was
deemed a citizen.

Where Federal question or
diversity of citizenship is the
basis of Federal jurisdiction, the
amount in controversy must, by
Congressional regulation, equal
a prescribed minimum.

The jurisdiction of the Fed-
eral courts depends upon the
character of the controversy, e.g.,
one arising in admiralty or bank-
ruptcy; upon the character of the
question to be determined, e.g.,
the meaning or application of
some provision of the Constitu-
tion or of a Federal law; or upon
the character of the parties to the
suit, e. g., ambassador, state of
the Union, citizen of a state or
of a foreign nation. In some in-
stances the Federal jurisdiction
is said to be exclusive, e. g.,
cases in admiralty, cases affect-
ing ambassadors; in others the
jurisdiction of the state courts is
concurrent. It would take us too
far afield to set up an exhaus-
tive classification and explain the
apparent exception to each gen-
eral rule. It must suffice to ob-
serve that cases involving Fed-
eral questions and cases involv-
ing diversity of citizenship, for
example, may arise in the state
as well as in the Federal courts.8

(3) VARIATION BETWEEN
RULES OF STATE AND COURTS.
From what has been said it will
appear that sometimes, though
not always, a choice is open to
litigants between the state and
the Federal courts. One party
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may prefer one, his opponent the
other. Various reasons may dic-
tate such preference; among
such reasons may be the view of
the law known to be entertained
by the one or the other court.

That there should be more
than one rule of law in a given
jurisdictional area applicable to
a particular state of facts is un-
fortunate. In theory it is impos-
sible. In theory there can be only
one such rule, and if two courts
differ about it at least one of
them must be mistaken. Yet in
actual practice we find the Fed-
eral courts upon some few sub-
jects continuously declaring
rules at variance with those of
the state courts, and the practi-
cal outcome of actual cases de-
pending upon the existence of
jurisdictorial facts which will
carry the cases into one court or
the other.

Some jurists who entertain a
strictly territorial view of jurispru-
dence maintain the imperative
necessity of legal Uflity in a given
area. In their view there can be
no Federal law apart from the law
of the state in which it operates.
Laws may be of Federal origin;
Congress as well as the state
legislature may enact them. But
the Federal Constitution, the
Federal Statutes, treaties which
have the force of law, all, in this
view, become parts of the law of
the state itself and together with
the “state” law make up the com-
plete body of the state’s jurispru-
dence. Federal courts apply the
law of the states in which they
sit and if their opinions vary from
those of the state courts the dif-
ference is merely the result of
human fallibility on one side or
the other. The tenets of this
theory square better with the
older conceptions of state sov-
ereignty than with the evolving
conception of the national state.
In any event, the stubborn fact
remains that in certain types of
cases the law of a given state as
declared by the Federal courts

differs from the law of that state
as declared by the state courts.
To be more specific:

Section 34 of the Judiciary
Act provides that the laws of the
several states, except where the
Constitution, treaties or statutes
otherwise require or provide,
shall be regarded as rules of de-
cision in trials at common law in
the courts of the United States
in cases where they apply. This
provision leaves uncovered the
entire field of equity, and some
of the Federal courts have been
inclined to follow their own ver-
sions of the substantive rules of
equity in disregard of the state
court rules upon the same sub-
jects. In the field of common law
the provisions of the Judiciary Act
just referred to, reinforced by
judicial precedent, have con-
strained the Federal courts in
general to apply the rules current
in the states of their respective
location. Such courts, moreover,
will give to a state statute the
construction which has been
given it by the highest court of
that state and will follow changes
in such construction if changes
occur. But in Olcott v. The Super-
visors, 16 Wallace 678 (1873) the
Supreme Court said: “. . . It is only
decisions upon local questions,
those which are peculiar to the
several states, or adjudications
upon the meaning of Constitu-
tion or statutes of a State, which
the Federal courts adopt as rules
for their own judgments.” Cases
growing out of interstate com-
mercial transactions have most
frequently been regarded by Fed-
eral Courts as free from the bind-
ing force of state precedent.? In
such cases the United States
courts are prone to draw their
rules of decision from the gen-
eral system of the common law,
rather than from the decisions of
the particular States where they
are sitting. “We are clearly of
opinion,” said the Supreme
Court, “that the principles of
common law are operative upon

all interstate commercial trans-
actions, except so far as they are
modified by Congressional en-
actment.” What such principles
of the common law may be is, of
course, to be determined by the
Federal courts themselves.

It is yet too soon to descry
the outcome of this occasional
clash of authority in the field of
unwritten law. The areas covered
by Federal statutory regulation
are annually increasing. The sub-
jects indisputably “local, those
which are peculiar to the several
states” become annually fewer.
Interstate commercial transac-
tions persistently supersede
those of intrastate character.
Federal judges, furthermore, are
generally lawyers of distinction
whose opinions often carry more
weight in the legal profession
than do those of most of the
state judges. In the slow, general
progress toward the ascendancy
of the national state the Federal
branch of the American judiciary
may well prove to be the stron-
ger. There may yet be a “Federal
Common Law.”

(4) FEDERAL CRIMES. There
are no common law crimes
against the United States. The
Federal courts have cognizance
of those crimes only which are
made such by Federal Statute.
Congress may enact criminal
statutes only in regard to such
matters as are within the scope
of delegated powers.

(5) THE LAW OF NATIONS.
Congress, by Article |, section 8
of the Constitution is given
power to “define and punish pi-
racies and felonies committed on
the high seas, and offenses
against the law of nations.” This
would seem to imply the recog-
nition of “the law of nations” as
an independent body of interna-
tional law. In fact, however, the
American courts predominantly
regard themselves as bound only
by such rules, principles, stan-



dards of international law as are
parts of the jurisprudence of
their respective jurisdictions. The
provisions of international law
need not be proved as matters
of fact by evidence, as must for-
eign law, but are within the pur-
view of “judicial notice”; i. e., the
courts are presumed to know it
and, if they actually do not, may
make their own investigations to
inform themselves. Whether
there be a Federal body of inter-
national law in addition to the
bodies of state international law,
is not entirely clear. Congress, it
is held, may amend or alter the
rules of international law. In an
early case Chief Justice Marshall
said: “Till an act (of Congress) be
passed, the court is bound by the
law of nations which is a part of
the law of the land.”

(6) THE COURTS AND POLITI-
CAL QUESTIONS. In general it
may be said that American
courts, both state and Federal,
have carefully refrained from

obtruding themselves into the
proper spheres of the executive
and legislative departments of
government. They have, it is true,
taken upon themselves to say
whether certain acts are within
or without the powers granted by
the constitutions. But with the
exercise of such powers as are
granted the courts have sedu-
lously refused to meddle. Particu-
larly is this true with regard to
“political” questions and contro-
versies. The de facto or de jure
character of a foreign or of a
state government, the existence
of a state of insurrection warrant-
ing the use of the militia, the
hecessity for continued military
occupation of conquered terri-
tory, these and many other ques-
tions as to the proper exercise
of discretionary power have been
held not proper for judicial deci-
sion. The line between political
and judicial questions however,
is not always sharply drawn. Just
what questions are political is
sometimes debatable.

1 The vesting of law making
power in a representative assem-
bly was only gradually achieved in
England. Originally the legislative
power was in the crown. Occasion-
ally a parliament was called
together to confer and advise with
the King. Only gradually did the
substance of the power of legisla-
tion pass to the Parliament, and
even today it is technically the
“King in Parliament” who makes
the laws.

2 State constitutions, of
course may limit legislative action
to prescribed subjects.

3 See Chapter VI. War.

4 See Chapter V, Foreign
Relations: Role of the President

> Myersv. U.S., 272 U.S. 52
(1926).

6 Rathbun v. U. S., 295 U. S.
602 (1935).

7 Appointed by President
Franklin D. Roosevelt.

8 Federal laws provide for the
“removal” of such cases to the
United States courts under certain
conditions.

9 See Obligation of Contracts,
herein, as to refusal of Federal
Courts to follow state court
construction of statutes where
obligation of contracts is involved.
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Part 11, Chapter |V

The Power s of Government

The Constitution of the
United States provides: Article I,
Section 1, “All legislative powers
herein granted shall be vested in
a Congress of the United States,
which shall consist of a Senate
and House of Representatives.”
Article Il, Section 1, “The execu-
tive power shall be vested in a
President of the United States of
America.” Article Ill, Section 1,
“The judicial power of the United
States shall be vested in one Su-
preme Court and such inferior
courts as the Congress may from
time to time ordain and estab-
lish.”

(1) ORIGIN AND MEANING
OF THE PHRASE, “SEPARATION
OF POWERS.” No tenet of politi-
cal theory is more firmly em-
bedded in American constitu-
tional law than the doctrine of
the separation of powers. Fore-
shadowed by Aristotle and set
forth by later writers as a deduc-
tion from the fundamental con-
cept of liberty, it held the alle-
giance of the framers of the Fed-
eral Constitution and found ex-
pression in all the state consti-
tutions as well. Reduced to its
lowest terms it is simply the ap-
plication to government of the
principle of the division of labor.
In its larger implications it is a

device for the protection of indi-
vidual liberty and right.

The device is simple in con-
ception—not more than one kind
of governmental power is to be
lodged in the same person at the
same time. The kinds of govern-
mental power are three: legisla-
tive, executive, judicial. Govern-
ment, therefore, ought to consist
of three major departments, to
each of which one of these kinds
of powers should be committed.
None of the departments ought
to exercise any of the powers
committed to the others. Through
the “checks and balances” thus
created the interests of the indi-
vidual will be protected against
governmental oppression and tyr-
anny. So runs the theory.

(2) INCORPORATION INTO
AMERICAN CONSTITUTIONS. In
some of the state constitutions
the theory is embodied both
positively and negatively. The
Massachusetts constitution,
adopted in 1780, not only en-
trusts the three kinds of powers
to three corresponding depart-
ments, but provides further that
“the legislative department shall
never exercise the executive and
judicial powers or either of them;
the executive shall never exer-
cise the legislative and judicial
powers or either of them; the ju-

dicial shall never exercise the
legislative and executive powers
or either of them; to the end that
it may a government of laws and
not of men.” Most of the state
constitutions however, contain
no such negative clause but, like
the Federal Constitution, simply
delegate each great class of pow-
ers to its appropriate depart-
ment. In both cases the result is
much the same. The judicially ac-
cepted doctrine that only such
powers as are definitely granted
may be exercised, coupled with
another doctrine that delegated
powers may not again be del-
egated, gives to the Federal Con-
stitution a meaning not greatly
different in this respect from that
of the Constitution of Massachu-
setts.

(3) COMPLETE SEPARATION
OF POWERS IMPRACTICAL. In
none of the constitutions how-
ever, is the theory of the separa-
tion of powers completely ad-
hered to. In the Constitution of
the United States, for example,
the President has a share in the
legislative process through the
veto; the Senate has the judicial
power of trying impeachments
and participates in the executive
process of making appoint-
ments. With the sanction of judi-
cial approval, moreover, Con-



gress has repeatedly delegated
to executive officers and to ad-
ministrative boards and commis-
sions a host of functions which
are in their nature at once legis-
lative, executive and judicial.

This seeming contradiction
of the theory of separation re-
sults in the last analysis from
practical necessity. Complete
separation of powers would so
retard and stultify the activities
of public officers as to bring
modern government to a halt.
The departures from the theory
explicitly written into the Federal
Constitution were chiefly the
“checks and balances” devised
for the further protection of in-
dividual right, but even in the
earliest days the Government
could scarcely have operated had
the separation been literally com-
plete. To perform the services,
often resembling those of private
business, with which govern-
ment is now concerned, through
the medium of mutually exclu-
sive legislative, executive and ju-
dicial agencies, would result in
delay and confusion that could
not be tolerated. The assumption
by government of “business”
functions, accelerating rapidly
during the last half century, has
been accompanied by the cre-
ation of administrative bodies to
which these functions have been
committed. The powers del-
egated to them, if deemed “ad-
ministrative,” are upheld by the
courts.

(4) ADMINISTRATIVE POW-
ERS—WHAT ARE THEY? What are
administrative powers and how
do they differ from legislative
and judicial powers? The attempt
to answer this question at once
calls for definitions of the terms,
legislative and judicial, and sharp
definitions are almost impossible
to frame. The general fields of
each are easy to locate but the
precise boundaries are unknown.

Legislation is commonly
thought of as the “enactment” of

laws in words chosen by the en-
acting authority. This authority,
generally speaking, may be king,
council, representative or popu-
lar assembly. In the United States
it clearly comprises the Federal
and the State legislatures. It is
usually also taken to include mu-
hicipal councils and other analo-
gous bodies having power to
pass subsidiary laws (ordinances)
for limited areas concerning lim-
ited subject matter. As to the
Federal Government, Section 1 of
Article | of the Constitution pro-
vides that: “All legislative power
herein granted shall be vested in
a Congress of the United States,
which shall consist of a Senate
and a House of Representatives.”
The judicial power as we have
seen is vested in the courts—the
Federal judicial power in the Su-
preme Court and the inferior
courts established by Congress.

The judicial process is com-
monly regarded as the deter-
mination of controversies ac-
cording to law. In its performance
judicial officers frame the issues,
consider the evidence, resolve
disputed questions of fact, and
determine the rights and duties
of the parties in the light of the
law applicable to the situation
But as we have already seen, in
many cases the judge is com-
pelled to formulate the legal rule
before he can apply it, and, in
courts of last resort, the function
of fixing such formulations for
future use as precedents over-
shadows, in importance, the cor-
rect settlement of the con-
troversies in hand.

But non-judicial officers also
are under the frequent necessity
of hearing evidence, framing is-
sues, resolving questions of fact
and rendering decisions in the
light of what they deem to be the
law. The distinction sometimes
suggested, that courts act only
when moved by private or public
persons, whereas non-judicial
officers act upon their own mo-
tion, cannot be maintained.

Courts sometimes act judicially
upon their own motion and non-
judicial officers are frequently
moved to act by private persons.
Legislative bodies as well as
courts have power to punish for
“contempts” of their authority.
To courts alone, however, is
reserved the power to render
binding “judgments” or “de-
crees”! and to determine finally
the state of the law in any situa-
tion. To legislatures also is re-
served a field—marked out, it is
true, by judicial opinion, but
gradually more sharply defined.
That field is the establishment in
major outline of legislative policy
as distinguished from the filling
in of minor administrative de-
tails. Whether a regulation is
major or minor, i. e., legislative
or administrative, often cannot
be told until it has passed the
scrutiny of the highest court. But
through the gradual accumula-
tion of instances, the line is
slowly being pricked out. The
legislature cannot delegate its
power to make a law but it can
make a law to delegate a power
to determine facts upon which
the law can make its own action
depend. “The true distinction,”
said the Supreme Court of Ohio,
“is between the delegation of
power to make the law which nec-
essarily involves discretion as to
what it shall be, and conferring
authority or discretion as to its
execution to be exercised under
and in pursuance to the law. The
first cannot be done. To the lat-
ter no objection can be made.”

(5) NATURE OF POWER VER-
SUS END TO BE ACCOMPLISHED.
The separation of powers accord-
ing to the nature of the pro-
cesses involved in their execu-
tion has never been more than
approximate. Generally speak-
ing, powers involving a certain
series of processes are wielded
by the legislative bodies, powers
involving another series of pro-
cesses by the judiciary, and those
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involving still another series by
executive officers. But mutually
exclusive utilization of such pro-
cesses has never existed, and
overlapping has increased with
the need for it. The theory of the
separation of powers has practi-
cally eventuated in the distribu-
tion of powers not according to
their respective natures but ac-
cording to the ends to be accom-
plished. The legislatures have
powers to bring about certain
results; the judiciary and the ex-
ecutives still others, and the ac-
complishment of certain pur-
poses has been commuted to
administrative agencies either by
the transference of authority
from the traditional branches of
government or by the au-
thorization of ends that are new.
In this respect the distribution of
powers among the departments
of government is not generically
different from that between the
Federal Government and the
states.

The concepts of the separa-
tion of powers and of the dele-
gation of powers are logically
distinct but in practice, as the
foregoing discussion illustrates,
it is difficult to consider One
without the other.

The principle that power
given to a designated person or
body may not by such recipient
be conferred upon another is, at
bottom, a principle of the law of
agency. Its acceptance as a
maxim of constitutional law,
however, is based upon the sim-
plest canons of construction and
is confirmed by the doctrine of
the separation of powers. The
sovereign will expressed in the
constitutional grant must be
taken as a mandate to exercise
the power conferred. The trust
reposed may not be shifted.

(1) LEGISLATION VERSUS AD-
MINISTRATIVE RULING. Legis-
lative power, accordingly, may

not be delegated. But powers to
accomplish certain ends involv-
ing processes legislative “in their
nature,” are, as we have seen, fre-
quently conferred by the legisla-
tures upon boards and commis-
sions. How, in practice, is “legis-
lation” distinguished from “ad-
ministrative” rulings and regula-
tions?

A few examples from the
hundreds available must suffice.
The Interstate Commerce Com-
mission is authorized by Con-
gressional legislation to fix the
rates which carriers may charge
for their services. The only prac-
tical limitation upon the discre-
tion of the Commission is that
such rates must be just and rea-
sonable.

The Tariff Act of 1922 autho-
rized the President to proclaim
changes in classifications and
increases or decreases in rates
of duty required to “equalize” the
differences in the costs of pro-
duction at home and abroad,
whenever bis investigations in-
dicated that the existing tariff
rates did not “equalize” such dif-
ferences.

The Secretary of the Treasury
was authorized by Congress to
set up standards for the grading
of tea; these standards were to
be based on purity, quality, and
fithess, to be determined in part
by taste. Experts were to advise
the Secretary in the setting of the
standards and the testing of the
tea. Only such teas as come up
to the standards might by im-
ported into the United States.

The Secretary of War was au-
thorized by Congress to require
changes or alterations in bridges
and navigable waters, when, af-
ter hearing, he should determine
that such bridges constituted
unreasonable obstructions to
navigation.

In each of these cases the
Supreme Court of the United
States upheld the grant of requ-
latory power notwithstanding its
legislative “nature.” In each case

the Court found the major out-
line of policy established by Con-
gress—just and reasonable
rates, difference in foreign and
domestic cost of production,
pure and fit tea, navigation free
from unreasonable obstruction—
and only the details of regulation
or the ascertainment of condi-
tions precedent to the law’s op-
eration left to the discretion of
administrative officers. Under
the pressure of apparent neces-
sity the range of administrative
regulation seemed to increase
with each succeeding decision.
Until the “New Deal” laws of the
Roosevelt administration came
before the Supreme Court of the
United States, no Federal legis-
lation of the kind under discus-
sion had ever actually been
stricken down by that tribunal as
improper delegation.

In the “Hot Oil” cases? de-
cided in 1935, however, the
Court indicated that there were
limits beyond which it would not
go, even in periods of emer-
gency. In an attempt to “stabi-
lize” the oil industry Congress,
by law, provided: “The President
is authorized to prohibit the
transportation in interstate and
foreign commerce of petroleum
and the products thereof pro-
duced or withdrawn from storage
in excess of the amount permit-
ted to be produced or withdrawn
from storage by any state law or
valid regulation or order pre-
scribed thereunder . .

The Court said: “Section 9 (c)
is assailed upon the ground that
it is an unconstitutional delega-
tion of legislative power ... The
subject to which this authority
relates is defined. It is the trans-
portation in interstate and for-
eigh commerce of petroleum and
petroleum products which are
produced or withdrawn from
storage in excess of the amount
permitted by state authority. . .
Accordingly we look to the stat-
ute to see whether the Congress
has declared a policy with re-



spect to that subject; whether
the Congress has set up a stan-
dard for the President’s action;
whether the Congress has re-
quired any finding by the Presi-
dent in the exercise of the au-
thority to enact the prohibition.”
Finding none, the Court contin-
ued: “If the Constitution can
make a grant of legislative au-
thority of the sort attempted by
section 9 (c¢), we find nothing in
the Constitution which restricts
the Congress to the selection of
the President as grantee. The
Congress may vest the power in
the officer of its choice or in a

board or commission. ...” Refer-
ring to prior decisions the Court
says:

“The constant recognition of
the necessity and validity of such
provisions—cannot be allowed to
obscure the limitations of the
authority to delegate if our con-
stitutional system is to be main-
tained.

“.. . We think that section 9
(c) goes beyond those limits.

As to the transportation of oil
production in excess of state
permission, the Congress has
declared no policy, has estab-
lished no standard, has laid
down no rule.... If section 9 (c)
were held valid, it would be idle
to pretend that anything would
be left of limitations upon the
power of the Congress to del-
egate its lawmaking function.”

This decision was followed in
the same year, by the decision
in the NRA case.3 The President,
pursuant to Congressional au-
thority had approved a “code of
fair competition” for the indus-
try concerned with slaughtering
poultry. This code of business
conduct was drawn by represen-
tatives of the industry, and when
approved by the President was
declared by the statute to have
the force of law. Criminal penal-
ties were provided for its viola-
tion.

“Congress,” said the court,
“cannot delegate legislative

power to the president to exer-
cise an unfettered discretion to
make whatever laws he thinks
may be needed or advisable for
rehabilitation of trade or indus-
try.” The NRA Act required the
president, as a condition of ap-
proving a code, to find:

that groups which propose
the code “impose no inequitable
restrictions on admission to
membership”; that the code “is
not designed to promote mo-
nopolies or to eliminate or op-
press small enterprises and will
not operate to discriminate
against them”; that it will not
permit monopolies or monopo-
listic practices; that the code “will
tend to effectuate the policy” of
the NRA law. These, the court
found, were the only limitations
upon the President’s discretion.
“Such sweeping delegation of
legislative power,” says the court,
“finds no support in the deci-
sions upon which the govern.
ment especially relies.”

Though state constitutions,
as we have seen, generally fol.
low and in some instances go
beyond the Federal Constitution
in restricting the delegation of
powers conferred, the delegation
of truly legislative powers to city
councils and similar municipal
legislative bodies has been con-
tinued without interruption since
the beginnings of state Govern-
ments. The exercise of such pow-
ers by local authorities is of such
long standing, and the practical
hecessity of its continuance is so
great as to lead the courts to the
view that it falls outside the rea-
son of the general rule. In the
absence of express prohibitions
it has been assumed that the
constitutions impliedly sanction
the continuance of the practice.

(2) JUDICIAL WORK OF AD-
MINISTRATIVE BODIES. Discus-
sion of the delegation of judicial
powers logically proceeds upon
a somewhat different basis from
that of the delegation of legisla-

tive powers. Judicial bodies do
not often attempt to redelegate
the powers conferred upon them.
Furthermore the Federal Consti-
tution vests in Congress the
power to see up inferior courts
and fix their jurisdictions.
Whether powers judicial “in their
hature” may be exercised by bod-
ies which are not courts is, there-
fore, largely a question of the
separation of powers. The con-
ferring of such powers in a wide
variety of cases is so general as
scarcely to need comment. The
Interstate Commerce Commis-
sion entertains complaints and
has regular procedure for hear-
ing them. which includes plead-
ings, evidence, arguments, find-
ings and orders, much like the
procedure of courts, and reports
its “cases” for the guidance of
those concerned. The Federal
Trade Commission and other “ad-
ministrative” bodies do much the
same. Immigration officials pass
upon the questions of fact which
allow or bar the entrance of per-
sons into the United States.
Postal authorities may in certain
cases decide whether the mail of
a given company shall be ex-
cluded from postal channels for
fraud, one of the most drastic
methods of control over business
known to public administration.
Utilities commissions pass upon
questions of valuation in the pro-
cess of determining rates and
services. Industrial commissions
determine the rights to compen-
sation of persons injured in the
courses of their employment.

1 Only judgments or decrees
can finally determine private
rights.

2 Panama Refining Co. v.
Ryan, 293 U. S. 388.

3 A. L. A. Schechter Poultry
Corporation v. United States, 295
U. S. 495.
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Part 11, Chapter V

Foreign Relations

In the United States the man-
agement of relations with foreign
nations is almost completely in
the hands of the Federal Govern-
ment. The practical necessity of
such exclusive control is recog-
hized in the Constitution by
grants of power to Federal au-
thorities and by prohibitions
upon the states. In addition to
the power to make treaties, the
Federal Government has the
power to declare and carry on
war, to raise and support armies,
to provide and maintain a navy;
to grant letters of marque and
reprisal, to make rules for the
government and regulation of
land and naval forces and
concerning captures on land or
water, to provide for calling forth
the militia, to provide for the
common defense and general
welfare, to regulate commerce
with foreign nations, to define
and punish piracies and felonies
committed on the high seas, to
appoint ambassadors and other
public ministers and consuls,
and to establish uniform rules of
naturalization. States without the
consent of Congress are forbid-
den to engage in war unless ac-
tually invaded or in such immi-

nent danger as will admit of no
delay, to keep troops or ships of
war in time of peace, to lay ton-
hage duties, or to enter into
agreements or compacts with
other states or with foreign pow-
ers. States are absolutely forbid-
den to enter into treaties, alli-
ances or confederations and to
grant letters of marque and re-
prisal.

The trend of judicial deci-
sions and of administrative prac-
tice has, moreover, been strongly
in the direction of concentrating
the power to manage foreign re-
lations in the Federal Govern-
ment. That the nation speak with
one voice in such matters is prac-
tically indispensable. That the
National Government have the
same powers which other gov-
ernments possess in the field of
foreign affairs is also highly de-
sirable. These considerations
have at times led the courts to
sanction the exercise of powers
for which no explicit constitu-
tional authority could be found.
The doctrine that the Federal
Government has only such pow-

ers as are expressly conferred
upon it is less rigidly adhered to
in this area than in any other.

But while the Federal Govern-
ment has the power to speak for
all the states in dealing with for-
eign powers, it may under the
Constitution lack the power to
compel domestic action in accor-
dance with its wishes. For ex-
ample, the lynching of certain
Italians by a Louisiana mob was
protested by the Italian Govern-
ment. The protest, of course, was
lodged with the Government of
the United States. But that gov-
ernment had neither the power
to punish the persons concerned
with the lynching nor to compel
the state of Louisiana to do so.
Congress could, however, appro-
priate money to compensate the
injured Italian families. State land
laws and other regulations re-
specting Asiatics may create
international situations with
which the Federal Government
must deal; yet its hands may be
tied with respect to the cause of
the friction. Such consequences
of the division of Powers between
the Federal and the state govern-



ments condition the intercourse
of the United States with other
nations.

International dealings range
from the informal conversations
of diplomatic officers and the
international correspondence
continually carried on between
appropriate agencies, to the ne-
gotiation and ratification of for-
mal treaties. Aside from the re-
mote control implied in the
Senate’s power of confirmation
of presidential appointments,
the initiation and direction of
informal dealings lies completely
in the Executive Department. The
President, furthermore, has the
power to receive or reject foreign
diplomatic representatives. He
may dismiss foreign ministers or
ambassadors. He may cause the
United States to participate or to
refrain from participating in in-
ternational conferences. He may
recall American representatives
from the foreign posts and sever
diplomatic relations. He may lead
the United States to the brink of
hostilities, or beyond it, although
Congress alone may declare war.

In the making of formal trea-
ties, however, the President
shares responsibility with the
Senate. “He [the President] shall
have power, by and with the ad-
vice and consent of the Senate,
to make treaties, provided two-
thirds of the Senators present
concur.” Article Il, Section 2
clause 2. The initiative in the
hegotiation of a treaty is with the
President, although the Senate
by appropriate action may indi-
cate its wishes. Preliminary ne-
gotiation is customarily carried
on by commissioners appointed
by the President. Such com-
missioners may, and sometimes
do, include members of the Sen-
ate. The draft treaty reported by
the commissioners must receive
the approval of the Senate before

it may be ratified. The Senate
may approve, refuse approval, or
propose reservations or amend-
ments. If the last course is fol-
lowed, the President may en-
deavor to secure assent to such
modifications or may refuse to
proceed further with the matter.
In the event of final agreement
on the form of the negotiated
treaty, the President ratifies it
and conducts the exchange of
ratifications with the other con-
tracting power. Customarily the
President makes proclamation of
the completed treaty, although
such proclamation is not legally
essential.

There are various sorts of
international agreements not
called treaties, however, which
the President may effect without
senatorial concurrence. He may,
for example, enter into protocols
or other agreements preliminary
to the making of treaties. As
Commander-in-Chief of the Army
and Navy he may agree to armi-
stices or even more permanent
understandings. The famous
Rush-Bagot agreement, by which
for many years the United States
and Canada have eliminated for-
tifications and warships along
the international boundary, was
made in this manner. By Con-
gressional authority the Presi-
dent may for limited periods ne-
gotiate “international trade
agreements” respecting imports
and exports, which do not re-
quire concurrence by the Senate.

The effectiveness of a treaty,
once it is made, may depend
upon the enactment of legisla-
tion to implement it, or upon the
appropriation of money to ex-
ecute its provisions. In either
event Congressional cooperation
is essential to the final result.

The Constitution sets no ex-
press limits upon the scope of

treaty making. No treaty has ever
yet been declared uncon-
stitutional, but it seems clear
that a treaty which definitely con-
travened any provision of the
Constitution would be held void.
On the other hand, it seems
equally clear that treaty making
is not limited to those subjects
which are covered by express
grants of Federal power. This lat-
ter statement, however, must be
considered in relation to the dual
nature of treaties in the United
States. Article VI, Section 2, pro-
vides:

“This Constitution and the
laws of the United States which
shall be made in pursuance
thereof and all treaties made, or
which shall be made, under the
authority of the United States,
shall be the supreme law of the
land, and the judges in every
state shall be bound thereby,
anything in the Constitution or
laws of any state to the contrary
notwithstanding.”

Every treaty thus becomes at
once a compact with a foreign
power and a part of the written
domestic law. These aspects
must, for many purposes, be
kept distinct. Although, in the
clause just quoted, laws and trea-
ties are put on the plane of equal-
ity with the Constitution as the
supreme law of the land, it is
clear that both laws and treaties
must conform to the Constitu-
tion in order to have validity. In
point of ultimate authority the
Constitution is supreme. But Fed-
eral laws and treaties which do
conform to Constitutional re-
quirements are co-equal in au-
thority, and superior to con-
flicting state laws or state con-
stitutions. It has been held by the
Supreme Court that a later treaty
will work a repeal of a conflict-
ing provision of an earlier Act of
Congress and a later Act of Con-
gress will operate to abrogate
the effect as a law of an earlier
conflicting treaty.'! It should be
noted, however, that the treaty’s
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effect as an international agree-
ment is not thus abrogated. The
Congressional Act may render
the United States unable to live
up to the treaty and thus furnish
ground for its denunciation by
the other party to it; or it may
lead to modification or annul-
ment of the treaty by other
means. But in and of itself the
conflicting statute does no more
than effect a change in the do-
mestic law.

The status of constitutional
provisions as parts of the do-
mestic law, superior to conflict-
ing state laws, raises an inter-
esting question as to the pos-
sible range of law making by
treaty. If, as we have suggested,
the treaty making power of the
Federal Government extends to
subjects not within the powers

delegated to Congress, may that
government through the exer-
cise of that power regulate mat-
ters otherwise reserved to the
states? To this question no sat-
isfactory answer may yet be
given. Expressions in the opin-
ions of the Supreme Court are,
seemingly, contradictory. But
treaties have been sustained
which regulate matters outside
the legislative power of Con-
gress. State laws within the nor-
mal scope of state authority have
been voided because they were
in conflict with treaties. As stated
by one of the Supreme Court
Judges:

“The treaty power, as ex-
pressed in the Constitution, is in
terms unlimited, except by those
restraints which are found in that
instrument against the action of
the government, or of its depart-
ments, and those arising from
the nature of the government it-

self, and of that of the states. It
would not be contended that it
extends so far as to authorize
what the Constitution forbids, or
a change in the character of the
government, or in that of one of
the states, or a cession of any
portion of the territory of the lat-
ter, without its consent. But, with
these exceptions, it is not per-
ceived that there is any limit to
the questions which can be ad-
justed touching any matter
which is properly the subject of
nhegotiation with a foreign coun-
try.”2

1 Edye v. Robertson, 112 U. S.
580 (1884); Foster v. Neilson, 2
Peters 253 (1829).

2 De Geofroy v. Riggs, 133 U.
S. 258 (1890).
a



Part 11, Chapter VI

The term “war” as used in the
Constitution has two meanings.
Article |, Section 8, provides that
Congress has the right to “de-
clare war.” As thus used the term
denotes a state of public affairs.
It may or may not be accompa-
hied by armed conflict or the ac-
tivities which such conflict calls
forth. War in this sense is a le-
gal, public status from which
other legal consequences flow.
Only Congress can create a “state
of war.” But Section io of the
same article provides that no
state, without the consent of
Congress, may “engage in war,
unless actually invaded, or in
such imminent danger as will not
admit of delay.” In this clause the
term plainly means physical
fighting or the preparation for it.
In line with the Constitutional
policy of placing foreign relations
in Federal control, this clause
inhibits conduct on the part of
states which would force the
hand of Congress in its dealing
with other powers.

Congress has the power “to
raise and support armies”; “to
provide and maintain a navy”;
and “to make rules for the regu-
lation of the land and naval
forces.” As a precaution against
military dictatorship, no appro-
priation of money for the army
may be made for more than two
years at a time..

War

States are forbidden to keep
troops or ships of war in time of
peace unless the consent of Con-
gress be obtained.

Congress is also authorized
“to provide for calling forth

the militia to execute the
laws of the Union, suppress
insurrections and repel inva-
sions.” It may likewise “provide
for organizing, arming and dis-
ciplining the militia, and for gov-
erning such part of them as may
be employed in the service of the
United States.” But to the states
is reserved the power to appoint
the militia’s officers and to train
them according to the discipline
prescribed by Congress. The mi-
litia, therefore, while primarily an
instrument for preserving the do-
mestic peace, may be employed
either by the state or the Federal
Government for the war purpose
of repelling a foreign invasion.
Until called into Federal service
the militia is under the control
of state authorities.!

Article Il, Section 2, provides
that: “The President shall be
Commander-in-Chief of the Army
and Navy of the United States,
and of the militia of the several
states when called into the ac-
tual service of the United States.”
His position as administrative

head of the military, quasi-mili-
tary and naval forces of the coun-
try, together with his control of
diplomatic and other foreign re-
lations, places in the hands of the
President vast legal power in re-
lation to war. He must, of course,
as a practical statesman take
constant account of public opin-
ion. If it support him, the Con-
gress will almost inevitably fol-
low his lead in all that pertains
to war.

War does not create Federal
powers but, like other emer-
gencies, it calls forth the exer-
cise of powers which normally lie
dormant. Conscription into mili-
tary service is a familiar example
of war power over individual lib-
erty. The all-embracing character
of modern warfare tends more-
over to widen the scope of gov-
ernmental control over property
and economic life. The Supreme
Court has placed certain limi-
tations upon the powers of Con-
gress to legislate regarding war
but, in general, it is clear that
whatever is practically necessary
for the successful conduct of war
is within the range of Federal
competence.

If during a period of rebellion
or invasion the public safety re-
quires it, the writ of habeas cor-
pus may be constitutionally sus-
pended. Actual necessity alone,
however, can render such sus-
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pension legal.

The President’s position as
chief commanding officer in it-
self carries great power to issue
administrative regulations and
orders which have the force of
law. Under the power given it to
make rules for the regulation of
the land and naval forces, Con-
gress may and often does vastly
increase this power. It may, like-
wise, diminish it.

Though Congress only may
create a state of war, the Presi-
dent on his own responsibility
may cause the forces of the coun-
try to engage in hostilities. In
case of sudden invasion he may
have no other alternative; but the
possibilities are wider. Upon sev-
eral occasions the marines and
other military forces have been
sent upon foreign soil (e.g., into
Mexico in 1914) where fighting
has occurred without any decla-
ration of war. President Wilson,
after being refused Congres-
sional authority, armed American
merchant ships before the
United States entered the Great
War. Except through its power to
withhold appropriations Con-
gress cannot prevent such ac-
tion.

Pursuant to its constitutional
power Congress may affirma-
tively declare war or, as has gen-
erally happened, declare that a
state of war already exists. Once
the Congressional declaration is
made, the legal effect of presi-
dential acts may relate back to
the times of their commission
prior to the date of declaration.
Such relation back is often im-
portant because the legal conse-
quences of such acts in a state
of war are different from those
ensuing in a time of technical
peace.

Peace and the concomitant
ending of the state of war is nor-
mally brought about by treaty.

Treaties, as we have seen, result
from action by the President con-
curred in by the Senate. The re-
sult of war, however, may be so
completely to destroy the oppos-
ing nation that no treaty is pos-
sible. In such event it would seem
that the state of war may be abro-
gated by Congressional action.
In the absence of Congressional
action the Supreme Court recog-
hized the date of a Presidential
proclamation as the time of ter-
mination of the Civil War.

The state of war declared by
Congress often continues for
considerable time after the ces-
sation of actual hostilities.

The Armistice which termi-
nated fighting in the World War
was signed on November 11,
1918, but the peace treaties with
Germany and Austria were not
signed until August 1, 1921, and
August 24, 1921, respectively.

In carrying out the war pow-
ers which, we have seen, the
President possesses, he must, for
the most part, act through sub-
ordinates. Chief among these
subordinates are the Secretary of
War and the Secretary of the
Navy. These cabinet officers, un-
like some others, (e.g., the Sec-
retary of the Treasury) are, by
Congressional enactment, made
directly responsible to the Presi-
dent. Commissioned officers,
moreover, derive their authority
from presidential appointment.

The personnel of the Army
and Navy is normally recruited by
enlistment. As Commander-in-
Chief the President may thus
enlarge the size of the Army or
Navy up to the limits set by Con-
gress. Under conditions of mod-
ern warfare, however, it has been
found desirable, if not necessary,
to resort to conscription when
great numbers of men are
needed under arms. The consti-
tutionality of this procedure has
been tested and upheld.?

Congress, in the exercise of
its authority to “provide for call-
ing forth the militia” has empow-
ered the President to draft into
the military service of the United
States any or all members of the
National Guard and the National
Guard Reserve, whenever the use
of land forces greater than the
Regular Army is authorized by
law. When so brought into the
Federal service they are ipso
facto discharged from the militia.
By this means, the constitutional
question whether the militia may
be sent abroad appears to have
been set at rest. That question
arose out of the provision,
quoted supra, that the militia
may be called into the service of
the United States for the pur-
poses of executing the laws of
the Union suppressing insurrec-
tions and repelling invasions, all
of which might be said to con-
template service within the
United States.

Just when the President may
employ either the forces of the
United States or the organized
militia in the suppression of do-
mestic disorder sometimes be-
comes a nice question. The main-
tenance of the peace within each
state is not a Federal function.
On the other hand, preserving
the existence and integrity of the
National Government and ensur-
ing the execution of its laws most
emphatically are Federal func-
tions. If these objectives cannot
be attained by ordinary police
measures, the Constitution
plainly warrants the employment
of armed forces. A broad discre-
tion lies with the President. The
courts will not wholly refuse to
review this discretion, but it
would seem that a very clear case
must be made out before execu-
tive authority will be supplanted
by that of the judiciary. In the
Debs Case,? the Supreme Court
upheld the action of President
Cleveland in sending troops into
lllinois without request from the



Governor when disorder, grow-
ing out of a strike, threatened the
continuance of the mail service.

Military law provides for the
establishment of tribunals for
the trial of offenses committed
by those under military disci-
pline. The Fifth Amendment by
inference recognizes such tribu-
nals when it relieves them of the
requirement of trial by jury.
These “courts martial” are not,
however, parts of the judicial sys-
tem of the United States. They
are in reality administrative tri-
bunals to which important pow-
ers are entrusted, powers which
include the passage of the death
sentence under the laws of war.

The jurisdiction of these tri-
bunals in fact, has been ex-
tended by Congressional enact-
ment to include civilians who
give aid to the enemy. How far
such jurisdiction over civilians
may constitutionally go is not
precisely known. It would seem
to be limited to war time.

Those subject to military law
and discipline are not thereby
freed from the control of the civil
law and the jurisdiction of the
civil courts. For the same act one
may be punished by both. Fed-
eral law may sanction what state
law condemns, and in such case
the Federal law should provide
justification. Unless warranted
by law, however, the command
of a superior, even of the Presi-
dent himself, will not protect the
offender.*

State courts may have juris-
diction over an offense committed
by a member of the Army or Navy,
but may be prevented from try-
ing him because the enforcement
of the judgment would unduly
interfere with the military Pur-
poses of the Government.

Whether one be in reality a
member of the Army or Navy,
whether Federal law does justify
his conduct, whether his surren-
der to a state tribunal would un-
duly interfere with the function-
ing of the military service, may
be determined by the Federal
courts in habeas corpus or other
appropriate proceedings. These
questions may not, it appears, be
determined by state courts.

In domestic territory outside
the zone of actual hostilities, the
civil authorities retain legal con-
trol even in time of war. President
Lincoln in certain instances dur-
ing the Civil War suspended the
right of habeas corpus in such
territory, but it has been gener-
ally considered that in so doing
he exceeded his constitutional
powers.

Occupied enemy territory,
whether part of the United States
(in rebellion) or foreign soil,
stands in difference case. Such
territory in war time is, at least
temporarily, cut off from rela-
tions with its former government
and is wholly subject to military
government by the occupying
power. Under the rules of inter-
national law the military com-
mander has supreme control.
The United States Congress, of
course, under Constitutional au-
thority may lay down rules and
regulations. Within limits so es-
tablished the commander’s ex-
pressed will is law.

It is customary in such cases
to permit the local courts and
other local officers to continue
functioning in the conduct of lo-
cal affairs. Their authority, how-
ever, is the will of

the military commander, not
the law of the dispossessed gov-
ernment. But unless and until the
provisions of the local law are
altered by the decree of the com-
mander, they are presumed to

continue to govern the local tri-
bunals. Government by military
agencies, in territory which is to
remain under control of the
United States, may continue af-
ter the war period has ended. But
in such case the status of the
commanding officer changes. He
no longer rules supreme as a
military law giver but governs as
an administrator of affairs under
the laws of his country. He be-
comes civilly responsible for
transgressions of his legal au-
thority.>

1 By Federal statute, “The
militia of the United States shall
consist of all able-bodied male
citizens of the United States and
all other able-bodied males who
have or shall have declared their
intention to become citizens of
the United States, who shall be
more than eighteen years of age,
and, except as herein after
provided, not more than forty-five
years of age, and said militia shall
be divided into three classes, the
National Guard, the Naval Militia
and the Unorganized Militia.” Act
of June 3, 1916, 39 St. L. 197
When employed under state
authority in the preservation of
the peace, e.g.. m maintaining
“martial law” in a given area, their
employment is authorized by the
police power rather than the war
power.

2 Selective Draft Law Cases,
245 U.S. 366 (1918).

3158 U. 5. 564 (2895).

4 Little v. Barreme 2 Cranch 17
(1804).

5> Reports on the Law of Civil
Government in Territory Subject to
military Occupation.
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Part 11, Chapter V11

The power to tax is indis-
pensable to government. It is
often said to be inherent in sov-
ereignty. It comes first among
the specific grants of power to
the Federal Congress but, with-
out this explicit grant, Congress
would probably have power to
levy taxes under the “necessary
and proper” clause. The Articles
of Confederation had withheld
from the central government the
power to tax, restricting the
Confederation to requisitions
upon the states, and the difficul-
ties engendered by this system
undoubtedly caused the
Constitutional Convention to
think first of taxes in their efforts
to establish a stronger and more
satisfactory regime. States, of
course, possess the taxing power
without constitutional grant.

The constitutional grant of
power is comprised in the fol-
lowing language: “The Congress
shall have power to lay and col-
lect taxes, duties, imposts and
excises to pay the debts and pro-
vide for the common defense and
general welfare of the United
States; but all duties, imposts
and excises shall be uniform
throughout the United States.”
(Article I, Section 8, clause 1.)!

Taxation

Taxation is an appropriation
of private property for a public
purpose. It must, however, be
distinguished from the power of
eminent domain in which the
“taking” is of some specific prop-
erty and requires compensation.
In the case of taxation the re-
quirement is of a given sum? and
it is immaterial whence it is de-
rived. No compensation is re-
quired for tax money taken, al-
though, in a general sense, the
benefits of government are sup-
posed to requite the tax payer
for his outlay. Special assess-
ments are, indeed, an exercise of
the taxing power of states, dis-
tinguished, however, from taxes
per se, by the fact that such as-
sessments are for special bene-
fits conferred by a public im-
provement—streets sewers,
etc.,—and must not appreciably
exceed the value of such special
benefit.

Taxes may be levied for the
support of any of the purposes
of government but the purpose
must be public. Both the Fifth
and the Fourteenth Amendments
provide that property may not be
taken without due process of law,

and this provision is construed
to prevent the taking of private
property for a private purpose.
Just what is a public purpose is
in the last analysis a judicial
question, but it is settled doc-
trine in the courts that unless
legislative determination of this
question is clearly wrong, it will
not be judicially upset.

In the “AAA” decision3 the
question was raised, but not an-
swered, whether the imposition
of a levy on the “processing” of
cotton and other staple prod-
ucts, to produce a fund to com-
pensate farmers for reducing
their crop acreage, Was for a
public purpose. In the Boston
Fire case? it was held that a levy
to produce a fund to loan to per-
sons whose buildings had been
destroyed in a disastrous city fire
was not for a public purpose and
was, therefore, invalid. But taxes
to support stations for the sale
of coal and gasoline at cost, and
to construct and operate public
utilities, etc., have been held to
be for public purposes. The
growing conception of the
proper sphere of government
activity has undoubtedly had its
effect upon standards, both leg-
islative and judicial. “A State may,
in the public interest, constitu-



tionally engage in a business
commonly carried on by private
enterprise, levy a tax to support
it, and compete with private in-
terests engaged in a like activ-
ity.”> But the objectives sup-
ported by the tax must, to com-
ply with Constitutional stan-
dards, be for the benefit of the
public generally, that is to say,
of all who place themselves in a
position to enjoy them, and not
of particular individuals or
groups.

Where the amount assessed
against any particular person de-
pends upon some variable, such
as value or the amount of spe-
cial benefit conferred, due pro-
cess requires notice and an op-
portunity for hearing. Such no-
tice, however, need not be given
before the tax is levied; it is
enough if opportunity is afforded
in time to prevent illegal collec-
tion. The hearing need not be
before a judicial body and may
be quite informal

The exigencies of govern-
ment will not brook captious or
unnecessary obstructions or de-
lays in the taxing process, and
the rough requirements of fair-
ness are about all that the courts
will intervene to enforce. Where
the amount of tax is fixed regard-
less of any variable to be deter-
mined in the process of admin-
istration, notice and hearing are
not necessary. A poll tax is of this
nature.

If the other requirements of
law are complied with, the mere
fact that a tax is heavy, even to
the point of confiscation, is not
enough to condemn it as uncon-
stitutional. Property in the sense
of ownership owes its existence
to the state, and the legislative
authority may fix any tax rate it
deems fitting. “The power to tax,”
said Chief Justice Marshall, “in-

volves the power to destroy.” In
this connection, however, it
should be said that exactions re-
sembling taxes, levied under
powers other than the taxing
power, such as regulatory mea-
sures under the Commerce
Clause, will be more closely scru-
tinized. An unreasonable exac-
tion of such kind may be held
void for lack of due process.

The power of taxation being
vital to government, the courts
are generally disposed to grant
legislative bodies wide discretion
in regard to ways and means.
Classification of property and
graduated rates of taxes are per-
missible when there is any rea-
sonable basis for them.” Such
devices must not, however, be
purely arbitrary. If they are, the
courts will hold them void for
want of due process of laws.8

With the exceptions con-
tained in the Constitution, the
Federal Government possesses
the entire range of taxing power.
This range is expressed in the
four words, taxes, duties, im-
posts and excises. These words
are to some extent interchange-
able, “taxes” probably compre-
hending the other three. “Du-
ties,” specifically, are charges
upon imports or exports, al-
though the term, duty, is some-
times employed in a wider sense.
“Imposts” are duties on imports.
“Excises” are charges levied upon
consumption, manufacture, sale
or other specified uses of com-
modities within the country, and
also upon the privilege of suc-
cession to property, pursuing
occupations, exercising corpo-
rate powers, etc.

The Constitution puts certain
specific limitations upon the

power to tax. They are:

(1) Duties, imposts and ex-
cises levied by Congress must be
uniform throughout the United
States. (Article |, Section 8, clause
1.) This clause has been held to
mean only that the tax must op-
erate with the same force and
effect wherever the subject of it
may be found.? It does not re-
quire apportionment nor does it
prevent reasonable classification
for purposes of taxation.

(2) “No capitation or other
direct tax shall be laid, unless in
proportion to the census or enu-
meration.. . .” (Article 1, Section
9, clause 4.) What, besides capi-
tation taxes, are comprised in
the term “direct”? As the result
of a line of decisions beginning
in 1796,'0 it was said by the Su-
preme Court in 1881:1! “Our con-
clusions are that direct taxes,
within the meaning of the Con-
stitution are only capitation
taxes, as expressed in that in-
strument, and taxes on real es-
tate.” But in 1895 the Court de-
cided that an income tax upon
the rent or proceeds of real es-
tate was a direct tax and that
taxes on personal property and
the yields thereof was likewise
direct.'? In later cases it was
held, however, that taxes on
agreements to sell or sales of
personal property, were not in-
valid because not apportioned,
but were excise taxes on the
privilege of doing business
rather than taxes on the prop-
erty itself.!3

This judicial broadening of
the scope of the term “direct
taxes” led to the passage of the
Income Tax (Sixteenth) Amend-
ment to the Constitution. To ap-
portion income taxes among the
states according to population
was impracticable, and an in-
come tax which excluded rents
and interest would be manifestly
unjust. To relieve the situation
the Sixteenth Amendment pro-
vided: “The Congress shall have
power to lay and collect taxes on
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incomes, from whatever source
derived, without apportionment
among the several states, and
without regard to any census or
enumeration.”

This amendment paved the
way for income tax laws Which
now provide the largest portion
of the Federal revenue, but the
broad language, “incomes, from
whatever source derived,” raised
new problems. Taken literally it
seemed to warrant a Federal tax
on the salaries of United States
judges or those of state officers.
The Supreme Court, however,
early took the view that the
amendment was passed for the
specific purpose of taking in-
come taxes out of the range of
the requirement to apportion,
and refused to extend its mean-
ing so as to enlarge the subjects
of taxation.'* A recent decision
regarding the salary of a state
employee not deemed essential
to state autonomy has, however,
thrown the matter into some
doubt.!>

(3) “No tax or duty shall be
laid on articles exported from
any state.” (Article I, Section 9,
clause 5.)“No preference shall be
given by any regulation of com-
merce or revenue to the ports of
one State over those of another.”
(Article I, Section 9, clause 6.) “No
State shall, without the consent
of the Congress, lay any impost
or duties on imports or exports,
except what may be absolutely
hecessary for executing its in-
spection laws.” (Article I, Section
10, clause 2.)

These limitations are self
explanatory.

The practical result of these
constitutional provisions, limi-
tations and interpretations is
that the states are free to tax ev-
erything but imports and ex-
ports, and the Federal Gov-
ernment is free to tax everything
except exports, polls, land and
personal property, and the three
latter could be taxed by appor-
tionment. The fact that a permis-

sible subject is taxed by the Fed-
eral Government is no bar to its
being likewise taxed by a state.
In fact, situations have frequently
arisen in which the same subject
has been taxed by the Federal
Government and by several
states. The problems of multiple
taxation have come to be most
perplexing and vexatious. As
between the states and the Fed-
eral Government the remedy ap-
pears to lie chiefly in mutual for-
bearance. Both have jurisdiction
over the same areas, and the citi-
zens of one are likewise citizens
of the other.

As between the states, differ-
ent considerations obtain. Much
of the overlapping results from
the nature of “situs.” It has long
been held that land, with its ap-
purtenances, has a fixed situs
and is subject for practically ev-
ery purpose to the law of the ju-
risdiction in which the property
is situated. But “personal prop-
erty,” i.e., all property which is
not technically land, has equally
long been held to have its situs
at the domicile of its owner. This
holding is often a fiction, but the
movable character of personal
property and its likelihood of be-
ing moved at the owner’s will
make the fiction a convenient
one for many purposes. Succes-
sion by inheritance, for example,
is according to the law of the
owner’s domicile at death. An
estate consisting of personal
property located in several states
thus descends according to one,
instead of several, laws. The fic-
tion, however, is not uniform in
application. For tax purposes
personal property may have its
situs where it is as well as where
its owner lives and except as
noted below, may be taxed in
both places. This is particularly
true of intangible personal prop-
erty, notes, bonds, stocks con-
tract rights in general; tangible

personal property is frequently,
although not always, deemed to
be taxable only at its actual si-
tus.

In 1925 the Supreme Court
ruled that real estate and tan-
gible personal property may be
taxed only by the state of their
actual situs.'® And in 1930 the
same court applied a single rule
to intangibles.'” Bonds were held
taxable for inheritance only in
the state of a decedent’s domi-
cile.'® While the rule has not yet
been applied to all varieties of
property it appears that, so far
as the states are concerned, a
new policy has been established.
But so far as the Federal Gov-
ernment is concerned the old
rule remains. The securities of a
non-resident alien who dies
abroad may be taxed in this
country if they are found here.!?
The due process clause of the
Fourteenth Amendment has
been deemed to forbid multiple
taxation by the states, but the
analogous clause of the Fifth
Amendment does not forbid
multiple taxation as between this
and foreign nations.

Not only may the power to
regulate be employed to impose
charges which amount to taxes,
but in some cases the taxing
power may be employed for pur-
poses of regulation. congress
must act within the range of
granted powers.

In theory, therefore, any
charge it imposes must be sus-
tained either by the taxing power
or by some other. The Courts will
not inquire into the motive of
Congress. If the charges imposed
possess the characteristics of a
tax and do not transgress any
constitutional prohibition, it
makes no difference that they are
onerous or that they cripple or
even destroy the business af-
fected. If, on the other hand, the
business or other activity af-



fected by a charge be within the
power of Congress to regulate,
and the charge comply with due
process and other constitutional
requirements, it makes no differ-
ence that it lacks some of the re-
quirements of a tax. It must be
said, however, that some of the
cases are difficult to justify on
this or any other theory yet ad-
vanced. Thus, a Federal charge
of ten cents a pound on oleomar-
garine colored to look like but-
ter was sustained although it was
so large as to cripple the busi-
ness.2% The Court found that it
was a tax an(l therefore within
the taxing power of Congress,
although admittedly Congress
had no power to “regulate” the
butter or the oleomargarine busi-
ness. In Veazie Bank v. Fenno,?!
a heavy Federal charge on the
issue of circulating notes by state
banks was sustained although,
clearly, the purpose was to de-
stroy the business and with it any
possibility of revenue. But, in this
case, the regulation of the cur-
rency was within the power of
Congress and the fact that the
charge lacked one usual require-
ment of a tax—the raising of rev-
enue— Was immaterial. On the
same basis a prohibitive tariff
has been held sustainable as an
exercise of Congressional power
over foreign commerce. In Bailey
v. Drexel Furniture Co.,%2 how-
ever, a Federal charge upon busi-
hess shipping goods in inter-
state commerce, after having
employed child labor during the
previous year, was stricken down
by the Supreme Court. The Court
found that the charge lacked the
characteristics of a tax but was,
in its nature, a criminal penalty.
Falling, thus, outside the taxing
power, and operating to regulate
manufacturing, a subject matter
within the control of the States,
it had no constitutional basis of

support and was deemed void.

The tax in the oleomargarine
case appeared to fall perilously
near the boundary of Federal
competency because the charge
was so heavy as to negative the
purpose to raise revenue. In the
Narcotics case,?3 the boundary
was plainly passed. A nominal
charge on traffic in opium was
accompanied by an elaborate
system of checking and inspec-
tion, designed to confer a “po-
lice” jurisdiction on Federal offic-
ers. It plainly lacked any design
or capacity to raise revenue, and
the regulation of “opium joints”
was equally a State function. Yet
the act was sustained, apparently
on the general theory that only
Federal power could effectively
check this evil business.?4

Of recent years a judicial ten-
dency to check the use of the
taxing power for purposes of
regulation is becoming evident
in the States as well as in the
Nation.

1 There was at one time
considerable controversy as to
whether this clause constituted a
separate grant of power to provide
for the general welfare; and also
whether the taxing power here
granted was limited the payment
of debts. The welfare clause,
however, is now generally deemed
merely to qualify the power to tax,
which is general for all purposes
of government

2 A state may, of course,
require labor of its citizens, as for
example, in the familiar “road
taxes” which are to be “worked
out.”

3 United States v. Butler, 297
U.S. 1(1936).

4 John A. Lowell et al. v. City
of Boston, Ill Mass. 454 (1873).

5> Green v. Frazier, 253 U. S.
233 (1920).

6 Mc Culloch v. Maryland, 4
Wheaton 316 (1819).

7 American Sugar Refining Co.
v. Louisiana, 179 U. S. 89 (1900),
Magown V. lllinois Trust & Savings
Co., 170 W. S. 283 (1898).

8 Liggett v. Lee, 288 U. S. 517
(1933).

9 Head Money Cases, 112 U.
S. 580 (1884).

10 Hylton v. U. S., 3 Dallas
171.

11 Springer v. U. 5., 102 U. S.
586.

12 pollock v. Farmers Loan &

Trust Co., 157 U.S. reheard in
158 U.S. 601.

13 Nicol v. Ames, 173 U. S.
509 (1898).

14 Evans v. Gore. 253 U. S.
245 (1920).

15 Helvering v. Gerhardt, 58 S.
Ct. 969 (1938).

16 Frick v. Pennsylvania, 268
U.S. 473.

17 Farmers Loan & Trust Co. v.
Minnesota, 280 U. S. 204.

18 The determination of the
decedent’s state of domicile may
be constitutionally decided by the
courts of more than one state
though the decisions may be at
variance. Thormann v. Frame, 176
U. S. 350, followed in State of
Texas v. State of Florida et al., 59

S. Ct. 563.

19 Burnet v. Brooks, 288 U. 5.
378(1933).

20 McCray VU.S., 195 U. S. 27
(1904).

21 Veazie Bank v. Fenno, 8
Wallace 533 (1869).

22 Bailey v. Drexel Furniture
Co., 259 U. 5.20(1922).

23 U.S. v. Doremus, 249 U. S.
86(1919).

24 The law was later amended
so as to impose a tax of one cent
an ounce. -
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Eminent Domain

The power of eminent do-
main, like its kindred power, that
of taxation, is often said to be
inherent in sovereignty. All sov-
ereign states possess it; the
States of the Union by virtue of
their statehood, and the Federal
Government by the same token.
In the latter case it can be spelled
out of the Constitution as im-
plied from the granted powers
and from the Fifth Amendment
which provides: “. . . nor shall pri-
vate property be taken for pub-
lic use, without just com-
pensation”; but even without this
recognition the Federal Govern-
ment would of necessity possess
the power. The likenesses and
differences between the powers
of taxation and of eminent do-
main have already been noted.
(See Taxation). Certain affinities
with the police power will also
appear. Although states possess
the power of eminent domain by
virtue of being states, they may
by constitutional provision or
other measures of self-limitation
fetter its use, as in the provision
of the Fifth Amendment just
noted.

Property rights in the legal
sense derive from the state. With-
out the state’s protection “prop-
erty” could rise no higher than
mere occupation—control en-
forced by the Possessor’s own
might. As a corollary of this fun-
damental proposition the state
preserves the legal right, as well
as the physical power, to take for
its own purposes any article of
property within its borders. This
right is eminent domain Except
for limitations imposed by the
state upon itself, property may
be taken, just as may life and lib-
erty, without compensation. Emi-
nent domain has its counterpart
in military conscription.

The two most important self-
limitations, rooted in the com-
mon law and now generally
erected into constitutional guar-
antees, are: that the taking must
be for public use and that just
compensation must be made.

The use which qualifies as
“public” may be use by the state
itself, as in the case of a street, a
court house, a post-office, or it

may be use by some company or
person for the benefit of the pub-
lic, as in the case of a railroad,
electric light, water, or pipe line
company. Public utility compa-
hies possess the power of emi-
nent domain; they may use it to
acquire property needed for their
purposes but the property en-
gaged in their enterprises is le-
gally said to be “dedicated” to the
public use. Over such dedicated
property the state has a large
measure of control. Without pub-
lic consent it may not be divested
of its public character. Some-
times, though of recent years in-
frequently, a private, natural per-
son may have the right of emi-
nent domain. The uses which
warrant the delegation of the
power of eminent domain may
change, and with them the ex-
tent of the right itself. Water mills
for example, formerly were of
large community importance and
flowage rights over riparian
lands above mills were often ac-
quired through eminent domain.
Diminution in the importance of
water power brought corre-
sponding changes in the efficacy
of this use to confer the right of



condemnation. The uses for
which property may be taken
embrace parks, playgrounds, for-
est reserves, etc., as well as those
of a business or governmental
character.

Whether a public body, e.g.,
a city, may take more land than
is actually needed for a contem-
plated improvement involves
some difficulty. In condemning
land to widen a street, for ex-
ample, a city may take “rem-
hants,” i.e., part of lots not actu-
ally to be used in the improve-
ment but too small to be longer
useful for private ownership; it
may also take enough additional
land to protect that actually used
from encroachment or injury; but
whether it may acquire additional
property with the purpose of
holding it for sale at a price in-
creased by the improvement, is
as yet unsettled. Lower court
decisions indicate that it may
not.!

From what has just been said
it will appear that the power of
eminent domain residing in the
state may be delegated by it to
its subdivisions, such as coun-
ties, cities, school districts, or to
non-governmental agencies
whose business or activity is af-
fected with a public interest.
Since the states and the Federal
Government are distinct sover-
eign-ties, however, neither may
delegate the power to the other.?

Appropriation to a public
use, though completely accom-
plished, is no bar to a reappro-
priation by another body if a
“higher use” is demanded. A rail-
road may condemn land already
in use as a park; a state may take
it from the rail road for some
paramount purpose of its own.

The power of eminent do-
main affects not only land but
every kind of property both per-
sonal and real. Under the right

of eminent domain the Federal
Government in 1934 required
the surrender of all gold coin in
the process of “devaluing” the
dollar. Intangible property, as
well as tangible, may be appro-
priated. With a utility plant taken
over by a city all the contract
rights held by the former owner
may be acquired.

The requirement that com-
pensation must be made for
property taken under eminent
domain differentiates it from
taxation (see Taxation) and from
the Police Power. (See Police
Power.) Although as a matter of
policy, compensation frequently
is made for property taken or in-
jured under the police power
there is no constitutional require-
ment therefor. But the boundary
between the two is not clearly
marked. “For instance, the police
power may limit the height of
buildings in a city, without com-
pensation. To that extent it cuts
down what would otherwise be
the rights of property. But if it
should attempt to limit the
height so far as to make an ordi-
nary building lot wholly useless,
the rights of property would pre-
vail over the other public in-
terest, and the police power
would fail. To set such a limit
would need compensation and
the power of eminent domain.”3

In a general way the “taking”
contemplated in the terminology
of eminent domain is a physical
taking, but this is not always so.
In condemnation proceedings to
obtain land for a public purpose
compensation must be made for
“damages to the residue”—the
portion of an owner s land not
taken—as well as compensation
for the part actually appropri-

ated. Deprivation of full use, or
the incapacitation of the property
for its most profitable use, may
be deemed a “taking” and require
compensation. Equally palpable
takings under the police power,
e.g., the destruction of fruit trees
to stop the spread of a blight,
need not, constitutionally, be
paid for.

Whenever the transaction is
determined to be a taking under
the power of eminent domain full
compensation in money must be
made. The value to be compen-
sated for is the value at the time
of the taking. An improvement
may, of course, benefit, instead
of injure, the “residue” of an
owner’s land. In such case the
enhanced value may be set off
against the value of the part
taken.

The taking may be accom-
plished by agreement, and the
compensation also. But if agree-
ment cannot be reached the pub-
lic authorities may proceed to
take the property and have the
amount of compensation deter-
mined in court later. Compensa-
tion is usually determined by a
jury acting under legal instruc-
tions given by the judge.

1 Cincinnati v. Vester, 281 U.
S.439(1930).

2 The Federal Government
may condemn land in a state. It
may even condemn land belonging
to a State not used for state
purposes. Whether it may take
land used for state purposes,
quere?

3 Hudson County Water Co. v.
McCarter, 209 U. S. 349 (1908).
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| nter state Commer ce

Article |, Section 8, clause 3
of the Federal Constitution pro-
vides: The Congress shall have
power “to regulate commerce
with foreign nations, and among
the several States, and with the
Indian tribes.”

Great significance was at-
tached to this language when it
was put into the Constitution;
foremost, perhaps, among the
causes leading to its adoption
was the state of commerce and
communication between the
States of the Confederation. But
no one, it is safe to say, then
dreamed of the tremendous po-
tentialities, which reposed, la-
tent, but vital, within these
simple words. Together with the
power conferred upon the Con-
gress by subsection 18 of the
same Section 8, “to make all laws
which shall be necessary and
proper for carrying into execu-
tion the foregoing powers,” the
“commerce clause” has become
the foundation for a great por-
tion of the structure of Federal
Government.

It was some time, however,
after the adoption of the Consti-
tution before this clause came
conspicuously into play. The pro-

visions of Section 10, clause 2:
“No State shall, without the con-
sent of Congress, lay any impost
or duties on imports or exports,
except what may be absolutely
hecessary for executing its in-
spection laws”; and of clause 3
“No State shall, without the con-
sent of Congress, lay any duty
of tonnage”; and of Sec. 2 of Art.
IV: “The citizens of each State
shall be entitled to all privileges
and immunities of citizens in the
several States,” were more imme-
diately effective to curb the evils
rife under the Confederation. It
was not until 1824 that the Su-
preme Court, in the great case
of Gibbons v. Ogden,' really
called into requisition the pow-
ers of the Commerce Clause.
Congress under the Commerce
Clause had licensed Gibbons to
operate steamboats in New York
waters. But the State of New York
had granted an exclusive license
to operate such vessels to Rob-
ert Livingston and Robert Fulton,
who had assigned this right to
Ogden. The courts of New York
at Ogden’s request issued an in-
junction against Gibbons, but
the Supreme Court of the United
States upheld his right under the
Federal license. Congress having
undertaken to regulate the navi-
gation in question, the license

granted by the State of New York
was of no avail. From this begin-
nhing has proceeded the expan-
sion of Federal power over inter-
state commerce which has gone
far to establish the dominance of
the National Government.

Paramount authority over in-
terstate commerce having thus
been declared to be vested by the
Constitution in the Federal Gov-
ernment, and no such authority
having been given it over most
other human pursuits, it be-
comes important to know what
commerce is.

In its ordinary sense the word
“commerce” connotes business—
buying and selling, the making
of contracts, the appointment of
agents, as well as the transpor-
tation of commodities, and all
those other activities which go
into the conduct of commercial
enterprise. And in Marshall’s ear-
lier opinions there are indica-
tions that he was inclined to give
the word some such comprehen-
sive content. But subsequent de-
cisions greatly narrowed this
possible interpretation of the
word “commerce” and have tied
its meaning pretty closely to the
concept of transportation. The
making of contracts not con-



nected with transportation, the
buying and selling of bills of ex-
change, the writing of insurance
contracts, though conducted
across state lines, are not, the
courts say “commerce” in the ter-
minology of the clause in ques-
tion. But bills of lading and legal
documents and agreements
made in connection with trans-
portation, if interstate in charac-
ter, fall within the definition of
the term. A drummer who takes
orders for goods to be shipped
from another state is engaged in
interstate commerce but a ped-
dler who makes sales from his
stock which he carries with him
is not. Sometimes the holdings
of the Court are of doubtful con-
sistency. Lottery tickets trans-
ported across State lines were
held, by a divided Court, to be
articles of commerce, the minor-
ity believing they fell into the
same category as bills of ex-
change and insurance contracts.
Advertising conducted on a na-
tional scale has been held not to
be commerce, though the con-
hection with the commercial han-
dling of commodities is discern-
ible. Bill posting, likewise, is not
commerce. But the business of
running a correspondence
school has been declared to be
interstate commerce because of
the solicitation of students by
local agents and the systematic
intercourse by correspondence
in the progress of the study.

To what extent a business or
commercial purpose in the inter-
state transportation of goods or
persons may be necessary to the
concept of commerce is not en-
tirely clear; the driving of sheep,
the transportation of stolen au-
tomobiles, the transportation of
women “for immoral purposes,”
the carrying of liquor for per-
sonal use only, have all been held
to fall within the domain of Fed-
eral control. In general, however,
a “commercial” purpose is ob-
servable in the transactions
which constitute “commerce.”

The term “transportation”
has also had to be used in a
somewhat elastic sense. Whether
merely to walk for one’s own
pleasure across a state line
comes within the scope of Fed-
eral control may be questionable.
The element of transportation as
well as that of business may be
lacking. But the delivery of elec-
tric current across state lines, the
transmission of “intelligence” by
telegraph, telephone or wireless,
the conveyance of water, oil or
other fluids by pipe lines, all, by
liberal interpretation, appear to
fall within the term.

By the familiar judicial pro-
cess of inclusion and exclusion,
the term “commerce” has thus
been invested with a technical
meaning not amenable to simple
translation into ordinary words.
It has been divested of much of
its natural “business” sense
through limitation to the general
notion of transportation. But, the
meaning of transportation has
been stretched to include intan-
gibles such as “intelligence” and
the transmission of electric en-
ergy. Marshall said that com-
merce was “intercourse” and this
definition has been widely
quoted. He immediately added,
however, “It describes the com-
mercial intercourse between na-
tions, and parts of nations in all
its branches”—a concept, as we
have seen, both too large and too
small for current, modern pur-
poses.

It need hardly be said that
the powers granted by the Com-
merce Clause extend to new
means of transportation, new in-
strumentalities of commerce, as
they are invented or put to use.
“They extend from the horse with
his rider to the stage coach, from
the sailing vessel to the steam-
boat, from the coach and steam-
boat to the railroad, and from the
railroad to the telegraph, as
these new agencies’ are succes-

sively brought into use to meet
the demands of increasing popu-
lation and wealth.” 2 The bus, the
airplane and the radio, of course,
follow these earlier inventions
into the realm of Federal control
when appropriately employed.

The concern of the courts to
bring water transportation within
the range of the commerce
clause was especially acute when
Gibbons v. Ogden was decided
because, at that time, following
the English law, admiralty juris-
diction was limited to waters
where the tide ebbed and flowed.
The commerce power was then,
accordingly deemed the only
means of Federal control over
havigation upon inland waters—
the Great Lakes as well as the riv-
ers. Today, however, admiralty
jurisdiction in the United States
has been enlarged to embrace all
havigable waters, thus giving to
Congress another source of
power over traffic upon lakes and
streams.3

Perhaps the most fundamen-
tal line of cleavage maintained by
the courts in the delimitation of
the powers conferred by the
Commerce Clause is that be-
tween commerce and produc-
tion—manufacturing, agricul-
ture, mining and the other ex-
tractive processes. The antithesis
between such pursuits and
“transportation” is, to be sure,
less palpable than that between
such industries and commerce in
its generic sense. Nevertheless,
the place where production
ceases and interstate transpor-
tation begins has served to mark
the rough and ready boundary of
Federal control. If the activity be
not “commerce,” as defined by
the courts, control rests with the
states. In the first “child labor”
case,* for example, Congress had
by law prohibited to the channels
of interstate commerce the prod-
uct of any mine or factory in

49



50

which within thirty days of ship-
ment, children under the age of
fourteen had been permitted to
work at all or children between
the ages of fourteen and sixteen,
for more than eight hours a day.
“The act,” said the Supreme Court
(four judges dissenting), “in its
effect does not regulate trans-
portation among the States, but
aims to standardize the ages at
which children may be employed
in mining and manufacturing
within the States. The goods
shipped are in themselves harm-
less. . . When offered for ship-
ment and before transportation
begins, the labor of their produc-
tion is over, and the mere fact
that they were intended for in-
terstate commerce transporta-
tion does not make their produc-
tion subject to Federal control
under the commerce power. . ..
The making of goods and the
mining of coal are not commerce,
nor does the fact that these
things are to be afterward
shipped, or used in interstate
commerce, make their produc-
tion a part thereof.”

More recently in the “NRA”
case, the “AAA” case and other
“New Deal” decisions the same
principle has .been upheld.

The intent to put the goods
into the channels of inter. state
commerce is not controlling, as
the Court observed in the child
labor case. The same point had
been made in former decisions.
Logs hauled to a river town in
New Hampshire for rafting to a
point in Maine were held not yet
subject to Federal control.> Nev-
ertheless the element of intent
is never to be disregarded, as will
more clearly appear in the dis-
cussion of the interstate charac-
ter of commerce.

The Federal Government is
granted power only over com-

merce “among the several
States.” When is commerce inter-
state? Again quoting from the
opinion of Chief Justice Marshall
in Gibbons v. Ogden® “The word
‘among’ means intermingled
with. A thing which is among oth-
ers is intermingled with them.
Commerce among the States can-
not stop at the boundary line of
each State, but may be intro-
duced into the interior.... Com-
prehensive as the word ‘among’
is it may very properly be re-
stricted to that commerce which
concerns more states than one
.... The completely internal com-
merce of a State, then, may be
considered as reserved for the
State itself.”

Transportation which begins,
continues and ends in the same
state is intrastate. To be inter-
state it must cross state lines.
But a movement whose termini
are both within the same state
is interstate if, en route, it passes
into another. Intent alone is not
determinative of the interstate
character of a movement. What-
ever the intent as to destination,
intrastate character persists un-
til actual delivery to a carrier for
shipment or commencement of
a continuous journey.” But if the
physical aspects of transporta-
tion have begun, the intent may
be looked to to give character to
the transaction. Delivery to a car-
rier may be sufficient to transfer
jurisdiction if the intent to trans-
port to another state is manifest,
though movement itself has not
begun.

Once the interstate character
of a transaction is established,
Federal jurisdiction will attach to
arrangements and agreements
preparatory to or connected with
the movement.

Mere intent, likewise, will not
divest a movement of interstate
character which has once been
acquired. That character persists
until physical arrival at the point
of destination, even though the
shipper or the consignee have

the right to stop or divert its
movement while en route. But
destination itself, of course, is a
matter of intent, and physical
arrival at an altered point of des-
tination will as effectually dis-
charge the shipment of interstate
character as will arrival at the
original point of delivery. Mere
cessation of movement, however,
does not effect such discharge;
Federal jurisdiction covers the
terminal handling and arrange-
ments, sometimes including as-
sembling or testing, necessary to
effect delivery from the carrier to
the consignee.

In pipe-line shipments where
a continuous flow of a fungible
commodity is tapped at various
points, some within and some
without the state of origin, the
character of the whole movement
is determined by the main
stream or current and not by ca-
sual or incidental deliveries
within or without the state of ori-
gin. This is true though the oil
or other commodity in the pipes
belongs to different shippers.
Once commingled in the piping
system, each shipper’s oil be-
comes a part of a general mass,
from which he is entitled to take
a quantity equivalent to that
which he put in; and until segre-
gation takes place his portion
partakes of the character of the
whole.

Federal jurisdiction attaches
not only to the movement of per-
sons or property but to the in-
strumentalities of transportation
both physical and human. Prop-
erty actually used in interstate
transportation, activities directly
concerned therewith, persons
engaged in such activities, all, for
the purposes of the Commerce
Clause, fall within the Federal
jurisdiction. But difficult ques-
tions frequently arise as to struc-
tures, equipment or activities not
directly utilized in interstate



transportation but more or less
remotely connected with it.
Freight handlers at a terminal
handling interstate shipments
are generally held to be engaged
in interstate traffic. A taxi service
operated by an interstate rail-
road in connection with its pas-
senger business has been held
not subject to Federal jurisdic-
tion. Under recent holdings of
the Supreme Court, persons en-
gaged in certain work for a trans-
portation company may be sub-
ject to Federal jurisdiction for
some regulative purposes but
not for others. Thus “back shop”
workers, employed in condition-
ing railway equipment have been
said not to be engaged in inter-
state commerce for purposes of
the Federal Employers Liability
Act (July 11, 1906)8 but to be in
interstate commerce for pur-
poses of the Railway Labor Act
(1934.)°

The simile of a “current” of
interstate traffic, borrowed, per-
haps, from pipe-line transporta-
tion, has been utilized to bring
into Federal control businesses
not actually engaged in transpor-
tation. Thus “stockyards” have
been said to be “but a throat
through which the current
flows,”'0 and therefore subject to
an act of Congress passed for
their regulation. Grain elevators
have been similarly dealt with.!!

The whole grant of Federal
power over interstate commerce
is carried in the one word, “regu-
late.” Standing thus, unqualified,
by familiar rules of judicial inter-
pretation it is entitled to the
broadest construction. But what-
ever is done in this field by Con-
gress, courts, or President must
find its support in the meaning
of this term. “What is this power?”
says Marshall. “It is the power to
regulate; that is, to prescribe the
rule by which commerce is to be
governed. This power, like all
others vested in the Congress,

is complete in itself, may be ex-
ercised to its utmost extent and
acknowledges no limitations
other than are prescribed in the
Constitution.... The wisdom and
discretion of Congress.. are, in
this, as in many other instances,
... the sole restraints.”'2 The limi-
tations prescribed in the Consti-
tution such as that contained in
the “due process” clause, do, of
course, in effect vest in the judi-
ciary some power of restraint
over Congress.

This plenary power has been
construed to extend to the con-
trol of the instrumentalities of
transportation, to the activities
of those engaged in it, to the
contracts and other legal ar-
rangements connected with it.
Rates, types, means and condi-
tions of service, provisions for
the safety of employers and the
public, all these manifestations
of the power to regulate are too
familiar to require specific men-
tion. An employers’ liability law
relating to suits for damages for
injuries sustained by railway
employees has been in effect
since 1908. An act relating to
hours of labor and other condi-
tions of railway employment was
passed in 1907, and later sus-
tained by the Court. In 1916 the
Adamson Act was passed; this
Act, while purporting to fix the
length of working days, in real-
ity fixed the wages of railway
workers. It was sustained by the
Supreme Court but the opinion
contained expressions indicating
that the emergency conditions
generated by the European war
and the threat of a general rail-
way strike may have influenced
the decision.'3

In 1920, following the expe-
riences of the Great War, Con-
gress enacted the so-called “re-
capture” clause of the Transpor-
tation Act (41 St.L. 456), which
provided that a portion of the
profits from the operation of the
stronger roads above a fixed per-
centage should be held in trust

for the benefit of the weaker
roads which, at the rates permit-
ted, could not earn profits equal
to the minimum standard. This
law was upheld by the Supreme
Court as being within the Con-
gressional power to regulate.'*
The Transportation Act provided
also for the consolidation of the
hation’s railroads by areas or
zones. The Court said; “To regu-
late in the sense intended is to
foster, protect and control the
commerce with appropriate re-
gard to the welfare of those who
are immediately concerned, as
well as the public at large, and
to promote its growth and insure
its safety.” “The Government
may,” said the opinion, “itself
construct and operate roads,
bridges or other means of trans-
portation including railroads.”

The power “to protect” inter-
state commerce, derived from
the power to regulate, has re-
ceived wide application. It was
made the basis of an’ injunction
against strikes issued by a Fed-
eral court.'?

Not only does it vest power
in the national government to
use force, if necessary, to prevent
physical interference with inter-
state traffic, but it has been held
to warrant Federal agencies,
such as the Interstate Commerce
Commission, in imposing upon
purely intrastate transportation
regulations designed to protect
interstate traffic from undue bur-
dens. Rates charged by an intr-
astate line may be regulated by
the Commission, if their effect,
through competition, upon the
rates of a parallel interstate line
is such as to interfere unduly
with the rate structure of the in-
terstate road.'®

But the power to regulate in-
terstate commerce implies power
to prohibit as well as to protect
and foster. The extent of the
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power to prohibit is not entirely
clear, but that it exists in certain
cases there can be no doubt.
Reference has already been made
to the prohibition of interstate
traffic in lottery tickets, stolen
cars, immoral women, etc. In
Hammer V. Dagenhart'” a Con-
gressional statute was under
consideration which forbade in-
terstate shipment of the prod-
ucts of child labor. The Lottery
cases, the White Slave cases and
the cases involving the interstate
transportation of liquor were
urged upon the Court as prece-
dents. The majority rejected the
contention saying: “In each of
these instances the use of inter-
state transportation was neces-
sary to the accomplishment of
harmful results.. . although the
power over interstate commerce
was to regulate, that could only
be accomplished by prohibiting
the use of the facilities of inter-
state commerce to effect the evil
intended. This element is want-
ing in the present case.

In his dissenting opinion
(concurred in by McKenna,
Brandeis and Clarke) Justice
Holmes says: “The statute con-
fines itself to prohibiting the car-
riage of certain goods in inter-
state or foreign commerce. Con-
gress is given power to regulate
such commerce in unqualified
terms. It would not be argued
today that the power to regulate
does not include the power to
prohibit. Regulation means the
prohibition of something, and
when interstate commerce is the
matter to be regulated | cannot
doubt that the regulation may
prohibit any part of such com-
merce that Congress sees fit to
forbid. ... It is not for this Court
to pronounce when prohibition
is necessary to regulation if it
ever may be necessary—to say
that it is permissible as against
strong drink but not as against
the product of ruined lives. The
Act does not meddle with any-
thing belonging to the States. .

.. when they seek to send their
products across the State line
they are no longer within their
rights. If there were no Consti-
tution and no Congress their
power to cross the State line
would depend upon their neigh-
bors.” The argument of Justice
Holmes seems logically the
sounder. Congress, apart from
the Commerce Clause, had no
power to prohibit “harmful re-
sults.” Its power under the Com-
merce Clause was unfettered
save by other Constitutional
limitations, e.g., “due process.”
For the Court to substitute its
judgment for that of the Con-
gress as to the reasonableness
(due process) of the regulation
smacked sharply of judicial
legislation.

The power to regulate com-
merce is undoubtedly competent
to sustain the imposition of ex-
actions which, in effect, are
taxes. Such “regulative” mea-
sures need not conform to the
limitations imposed by the Con-
stitution upon the Federal tax-
ing power, e.g., the requirement
that “direct” taxes be appor-
tioned among the several States
in accordance with population.

Under cover of the power to
regulate commerce Congress
has passed among others, the
Interstate Commerce Act; the
Sherman Act and its successive
amendments, designed to con-
trol monopolies and restraints of
trade; the Clayton and Federal
Trade Commission Acts, de-
sighed to eliminate “unfair trade
practices”; the Securities and Ex-
change Act, regulating the inter-
state traffic in securities; and
acts to regulate radio broadcast-

ing.

The commerce power, as
Marshall said, is complete in it-

self and acknowledges no limi-
tations other than those pre-
scribed, in the Constitution. Spe-
cific limitations are: “No tax or
duty shall be laid on articles ex-
ported from any State,” (Article I,
Section 9, clause 5); “No prefer-
ence shall be given by any regu-
lation of commerce or revenue to
the ports of one State over those
of another, nor shall vessels
bound to or from one State be
obliged to enter, clear, or pay
duties in another,” (Article |, Sec-
tion 9, clause 6); “No State shall,
without the consent of the Con-
gress, lay any impost or duties
on imports or exports, except
what may be absolutely neces-
sary for executing its inspection
laws,” (Article I, Section 10,
clause 2); “No State shall, with-
out the consent of Congress, lay
any duty of tonnage,” (Article I,
Section 10, clause 3). Less spe-
cific, but no less binding or im-
portant limitations are contained
in the clause which provides that
“The citizens of each State shall
be entitled to all privileges and
immunities of citizens in the sev-
eral States,” Article 1V,

Section 2; the provision that
“the right of the people to be
secure in their persons, houses,
papers and effects against unrea-
sonable searches and seizures
shall not be violated” (Amend-
ments, Article 1V); the provision
that “In suits at common law,
where the value of the contro-
versy shall exceed twenty dollars,
the right of trial by jury shall be
preserved,” Amendments (Article
VIl). These last two provisions
have had especial importance in
the development of the Interstate
Commerce Commission, the
former in controlling its inquisi-
tional power in investigating and
controlling the affairs of rail-
roads and others; the latter in
determining the procedure of the
Interstate Commerce Commis-
sion in the enforcement of “repa-
ration orders.”



There is no question of the
paramount power of the Federal
Government over interstate com-
merce. Where Congress acts,
state legislation must be silent.

Whether, however, the power
of the Federal Government over
interstate commerce is exclusive
or whether it shares a concurrent
jurisdiction with the States has
often been a vexing question.

The exclusive character of
Federal control over water trans-
portation was more or less gen-
erally conceded after the deci-
sion of Gibbons V. Ogden,'8 but
the states continued to assert
the power to regulate interstate
traffic upon land for a long time
thereafter. Perhaps the most im-
portant decision affecting state
power to regulate such traffic
was that of Wabash, St. Louis &
P. R. Co. v. lllinois.'? In the ab-
sence of Federal regulation of
railroad rates, the states had en-
acted laws relating thereto. But
the Supreme Court in this case
held that the matter of rates for
interstate transportation was so
clearly of national, as distin-
guished from local, importance,
that it fell within the range of the
Federal Government’s exclusive
powers. The situation precipi-
tated by this decision did much
to hasten the passage of the
Interstate Commerce Act and the
establishment of the Interstate
Commerce Commission.

In dealing with the question
of the exclusive power of Con-
gress, the Supreme Court has not
dealt with the control of inter-
state commerce as a unit, but has
dealt separately with its compo-
nent elements. The guiding prin-
ciple is clear enough: those ele-
ments which are of national
importance are exclusively
within Congressional jurisdiction
those of only local consequence
may be dealt with by the states
in the absence of Congressional
action. In the application of this

principle, difficulties and minor
inconsistencies occasionally ap-
pear.2% Regulation of harbor pi-
lotage has been allowed to the
states. Speed regulations and
other safety measures may be
imposed upon interstate carriers
by states or cities. Quarantine
measures may be enforced
against those engaged in inter-
state carriage. The sale of intoxi-
cating liquor upon interstate
trains may be regulated by state
law. License fees or other appro-
priate charges may be exacted
of out-of-state motorists to help
defray the expense of building
roads and of police arrange-
ments.2! But, “If a State enact-
ment imposes a direct burden
upon interstate commerce, it
must fall, regardless of Federal
legislation.”22

Just what constitutes a “bur-
den on interstate commerce be-
yond the power of the states to
impose, is hard to define. Some
examples must suffice. A Geor-
gia statute requiring the speed
of trains to be checked at each
highway crossing was stricken
down upon showing that the
practice made it difficult to main-
tain through train schedules. A
law requiring trains to stop at
each town of 200 inhabitants or
more was held an undue burden;
but a law requiring stops at all
towns of 3,000 inhabitants was
sustained. The requirement of a
license fee of all drummers so-
liciting orders for goods to be
shipped into the State was held
invalid. States may not prescribe
conditions upon which alone a
corporation doing an exclusively
interstate business may operate.
Certificates of convenience and
necessity may not be required of
interstate motor carriers where
the purpose of the requirement
is the prevention of competition
with local carriers. While state
regulations affecting health,

safety or morals, established
under the favor of the police
power, may operate upon inter-
state commerce if indiscrimi-
nately applied, such regulations
may not be made to discriminate
against interstate commerce. In-
spection laws whose effect is to
prevent the importation of food
from other states, laws requiring
inspection of flour from other
states but not of that produced
within the state, laws preventing
the sale of milk imported from
other states because the dealer
had not paid for it the prices es-
tablished in the state making the
regulation, have all been held in-
valid because of discrimination.
The right to engage in inter-
state commerce implies the right
to transport articles of commerce
into any state. By logical con-
struction it is further implied that
states may not prohibit or unduly
interfere with the sale of such
articles by those entitled to dis-
pose of them; otherwise the right
to bring them in would be nuga-
tory. Once, however, such ar-
ticles lose their character as sub-
jects of interstate commerce,
they come under the states’
power of regulation and control,
the same as other personal prop-
erty within state jurisdiction.

When is this interstate char-
acter lost? It is commonly said
that it persists until the goods
are taken out of the “original
packages for purposes of sale.”
While this cannot be stated as an
absolute rule, the “original pack-
age doctrine” has been adopted
and adhered to by the courts as
a convenient test of Federal ju-
risdiction. It was first promul-
gated in the case of goods im-
ported from abroad, and was
grounded upon the Federal
power over foreign commerce
plus the Constitutional prohibi-
tion of State duties upon imports
or exports. Later it was extended
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to interstate commerce.

As a consequence of ship-
ment in interstate commerce the
states’ power to tax is not cut
off; even in the original packages
such goods are subject to state
taxation provided it be not dis-
criminatory or otherwise invalid.
But in the case of goods im-
ported from foreign countries
the prohibition upon stare im-
port duties restrains the states
from levying taxes until the
goods are sold. The “original
package doctrine” came most
prominently into public notice in
connection with shipments of li-
quor into dry territory. As an ar-
ticle of interstate commerce it
could not be excluded by the
state and, in the original pack-
age it might be sold by the con-
signee. To meet this situation,
which threatened to nullify State
prohibition laws, Congress
passed the “Webb-Kenyon Act”
which forbade shipment in inter-
state commerce of liquor con-
signed to states forbidding its
sale or use. This device has since
been applied to articles made by
prison labor and appears to of-
fer a solution to certain other
vexing problems of Nation-State
relationships.

Just what is an original pack-
age and when is it broken? These
questions have occasioned con-
siderable litigation. It has been
held in the construction of the
Pure Food and Drug Act, that the
immediate container, not the
larger box, bale or other pack-
age in which smaller ones are
assembled for shipping, was the
original package, and that a State
law requiring such immediate
containers to be labeled or
marked in certain ways before
sale was invalid as an interfer-
ence with interstate commerce.
But packages of cigarettes
shipped loose, without the usual
shipping cartons, in baskets, or
even piled on the car floor, were
held, upon legal test, to be sub-
ject to state police regulation as

soon as they entered the state.
While in strict logic the paper
package in which the cigarettes
are usually retailed may well have
been considered the original
package—size being immate-
rial—the

obvious intent to use logic to
circumvent the police regulation
of the state in a field where both
health and morals were thought
to be involved, was not over-
looked by the Supreme Court.
The cases, in fact, merely prove
that the “original package doc-
trine” is not a rule, but merely a
convenient criterion which will
not be employed in an inap-
propriate place. In the last analy-
sis the courts will decide upon
all the facts in any given case
whether the interstate character
of a shipment has been lost.

Direct burdens may not be
laid upon interstate commerce
by taxation any more than by
other means. Neither the instru-
mentalities nor the business nor
the goods carried, may, as inter-
state commerce, be taxed by the
states. “No State,” says the Su-
preme Court, “has the right to lay
a tax on interstate commerce in
any form, whether by way of du-
ties laid on the transportation of
the subjects of that commerce,
or on the receipts derived from
that transportation, or on the
occupation or business of carry-
ing it on, and the reason is that
such taxation is a burden on that
commerce, and amounts to regu-
lation of it, which belongs solely
to Congress.”?3

On the other hand, property
devoted to interstate trans-
portation may be taxed as prop-
erty and corporate franchises
granted by States to companies
doing interstate business may be
taxed as property, provided the
tax be not discriminatory and is
not a direct burden on commerce
itself. The capital of a corpora-

tion doing an interstate business
may be taxed by the state of its
creation. A property tax no more
serious than that borne by simi-
lar property generally, and not in
any special way hindering or pre-
venting the conduct of interstate
business, is generally not
deemed a direct burden.

Articles of interstate com-
merce while actually in transit are
nhot subject to tax, but such ar-
ticles may be taxed before they
enter upon transportation or af-
ter they have lost their interstate
character. The right of persons
to move in interstate channels
may not be taxed.

In the taxation of corpora-
tions engaged in interstate com-
merce a principal difficulty is that
of arriving at a base or measure
upon which to assess the tax.
Trackage in one state may derive
its value mainly from the fact that
there is trackage in another. Roll-
ing stock moves from state to
state so that it is practically im-
possible to ascertain with cer-
tainty the number of cars sub-
ject to taxation in any given pe-
riod.

Taxation of gross income as
such is regarded as a direct bur-
den. But gross income has been
allowed to be used as a measure
of the volume of business which
in turn could be treated as a
measure of proportion. The
length of line within the state
may also be compared with the
total owned by the company and
the proportion applied to the
total value of the company’s tax-
able property. Any such measure
may be inapplicable in a particu-
lar case, but unless some special
inequity appears the courts are
likely to sustain it.

As distinguished from gross
income, net income arising from
interstate commerce may be
taxed as such.

The power of the Federal
Government over foreign com-



merce is, if anything, more com-
prehensive than that over com-
merce between the states. In ad-
dition to the authority granted
in the Commerce Clause, identi-
cal in wording with that over in-
terstate commerce, the Federal
Government has exclusive con-
trol of international relationships
by Constitutional grant and by
accepted international usage.
The Federal judicial power over
maritime matters is exclusive,
and of recent years the doctrine
has been accepted by the courts
that Congress may legislate over
the matter which is subject to the
jurisdiction of the courts.

The power to levy tariffs, for
many years deemed to he
grounded in the Commerce
Clause, is now held also sus-
tainable by the Federal power
over foreign relations.

Commerce with the Indian
tribes has long ceased to have
great importance in the affairs of
the United States. The problem
of sustaining, educating, and
generally caring for the Indians
has come to overshadow it, but
commerce, such as there is, is
regulated by the Federal Govern-
ment. Traffic in intoxicating li-
quor is generally prohibited and
buying and selling upon the res-
ervations is conducted under li-
cense. Unlicensed traders are
generally not allowed to deal with
the Indians who still maintain
their tribal organization.
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247 U.S. 251 (1918).

18 Congress had acted in
granting a license to Gibbons, so
the question whether the States
might act in the absence of a
Federal statute was not really
before the Court in Gibbons v.
Ogden.

19 Wabash, St. Louis & P. R.
Co. v. lllinois, 118 U. S. 557
(1886).

20 Cooley v. Board of Port
Wardens, 12 Howard 299 (1851).

21 Bowman v. R. R. Co., 125 U.

S. 465 (1888).

22 Minnesota Rate Cases, 230
U.S. 352 (1913).

23 LeLoup v. Port of Mobile,
127 U. S. 640 (1888).
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Part 11, Chapter X

Postal Facilities

Somewhat akin to the “Com-
merce Power” is the power of the
Federal Government over the
postal facilities of the nation. It
rests initially upon clause 7, Sec.
8, Art. | of the Constitution: “[The
Congress shall have power] To
establish post-offices and post-
roads.”

It was believed by many when
the Constitution was adopted
that the power conferred was
essentially regulatory;! that the
word “establish” meant to locate
or designate and that the power
of Congress was limited to the
designation of routes, the loca-
tion of suitable offices, and the
protection requisite to the mail
service carried on by contract.

That conception has given
way, however, to one of a more
proprietary character under
which the Government, itself,
conducts the business of the
postal service and extends its aid
and protection to enterprises
connected therewith. Thus, the
Government has lent its credit to
the construction of railways and
now subsidizes steamship and

airplane lines because of their
connection with the handling of
the mails.

The postal clause itself is
deemed not to confer upon the
Federal Government an exclusive
power. But by the action of Con-
gress in taking over the field and
prohibiting others from entering
it, it now enjoys a monopoly of
the business of carrying mail.
Just what is mail may be a sub-
ject of controversy. “Letters and
mailable packets” were spoken of
in the early decisions. But ex-
press packages often differin no
generic way from “mailable pack-
ets.” The Government has, it is
true, gone into the express busi-
ness in its handling of “parcel
post” material, but it has not un-
dertaken to monopolize that
field. So, also, has the Gov-
ernment gone into the (postal
savings) banking business in
connection with the postal ser-
vice.

The power over the mail ser-
vice carries with it the power to

exclude from the mails objection-
able matter. Obscene, incendiary
or seditious matter may be re-
fused. A large discretion lies in
the hands of the Post Office De-
partment as to what is unmail-
able, but in the case of action
that is arbitrary, unreasonable,
or lacking in good faith, resort
may be had to the courts.
Difficulties concerning the
Federal power over mail matter
arise, “not from the power of
Congress to prescribe the regu-
lations as to what shall consti-
tute mail matter, but from the
hecessity of enforcing them con-
sistently with rights reserved to
the people, of far greater impor-
tance than the transmission of
the mail.2 These rights are guar-
anteed by the Fourth Amend-
ment: “The right of the people to
be secure in their persons,
houses, papers and effects,
against unreasonable searches
and seizures, shall not be vio-
lated.” Sealed letters and pack-
ages (to be distinguished from
unsealed material purposely left
open for inspection), are legally
as sacred from unreasonable
searches and inspections while
in the hands of the postal au-



thorities as they would be in pri-
vate premises. Warrants for
search or seizure must be “upon
probable cause, supported by
oath or affirmation, and particu-
larly describing the ... things to
be seized.” (Fourth Amend-
ment).3

Federal control over mail
matter extends farther than to
mere exclusion; it carries the
power to punish the sending by
mail of fraudulent, indecent, se-
ditious or other matter declared
by Congress to be prohibited.
Much of the power resembling
the police power of the states,
enjoyed by the Federal Govern-
ment, is grounded in the control
of the mails. Of equally drastic
effect with the power to punish
is the power to refuse mail ser-
vice to concerns engaged in
fraudulent or other prohibited
practices. A “fraud order,” as it
is called, is usually fatal to the
continuance of a business
against which itis issued. The re-
quirements of due process as to
notice, hearing and opportunity
for defense must, of Course, be
observed; but the hearing may
be administrative; it need not
necessarily be judicial.

While the states may not in-
terfere with the transmission of

matter accepted for carriage by
the postal service, it does not
follow that the states are bound
to permit its receipt at destina-
tion. An Attorney General’s opin-
ion has held that such receipt
may be prohibited by a state if
the matter mailed is subject to
objection. In this view the anal-
ogy to interstate commerce fails.
Doubtless, however, such action
on the part of a state would have
to pass the test of reason-
ableness.*

The Federal Government has
the constitutional right to em-
ploy its power, either civil or mili-
tary, for the protection of the
mails enroute. In the Debs case®
the President sent the militia to
restrain strikers from interfering
with the mails. The injunctive
power of the courts is available
to the same end.

Perplexing questions have
arisen with regard to the au-
thority of states, under their po-
lice powers, to interfere with the
carriage of the mails.

Injuries occasioned by the
negligent operation of mail
trucks or other facilities may give
rise to actions for damages
against the Federal employees
who are at fault, but the Govern-
ment, itself is immune to suits
in tort actions. It has been held

that a Federal employee driving
recklessly through a public street
may be arrested and fined by
municipal authority, but truck
drivers may not be restrained
from carrying the mail until they
procure licenses to drive. War-
rants for arrest charging felonies
may be served while a driver is
on duty, but there must be no
undue interference with the
progress of the postal cargo.
Whether the same privilege un-
der state police power extends
to arrests for minor offences,
mala prohibita, is not so clear.

1 This view was taken by
President Monroe in his veto of
the Cumberland Road Bill.

2 Ex parte Jackson. 96 U. S.
727 (1878).

3 Wire tapping to secure
evidence of bootlegging was held
not under the Protection of the
Fourth Amendment. Olmstead v.
U.5.,277 U.S. 438 (1928).

4 Cushing’s Opinions of the
Attorney General, p. 489.

5 Debs case, 158 U. S. 564
(1895).
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Part 11, Chapter X

One of the most important
powers conferred upon the Fed-
eral Government is that relating
to money.

“The Congress,” says the
Constitution, “shall have power .
.. To borrow money on the credit
of the United States; ... To coin
money, regulate the value
thereof, and of foreign coin; ...
To make all laws which shall be
nhecessary and proper for carry-
ing into execution the foregoing
powers”. (Article I, Section 8.) “No
State shall . . coin money, emit
bills of credit, make anything but
gold and silver coin a tender in
payment of debts”. (Art. |, Section
10.)

The first severe test of the
Government’s power in this field
related to its power to charter a
bank. Because of the effects
upon national prosperity be-
lieved to have been occasioned
by the Bank of the United States
it became a subject of political
controversy. Maryland levied a
tax on the notes issued by the
branch operating in that State,
and imposed penalties for non-

Money

payment. The power of the Fed-
eral Government to charter the
bank and the power of the State
of Maryland to tax it came before
the Supreme Court in the case
of McCulloch v. Maryland.! Chief
Justice Marshall’s opinion, decid-
ing the case in favor of the bank,
is regarded as the greatest he
ever wrote. “Although,” he said,
“among the enumerated powers
of government [in the Constitu-
tion] we do not find the word
‘bank’ or ‘incorporation’, we find
the great powers to lay and col-
lect taxes; to borrow money; to
regulate commerce; to declare
and conduct war; and to raise
and support armies and navies.”
To handle and transmit the funds
of the Government Congress
might choose the means most
suitable. A bank was within the
range of reasonable choice. As
one of the measures “necessary
and proper” for the carrying out
of its acknowledged powers,
Congress might charter a bank.
If Congress had power to create,
no State might, by taxation, bur-
den or destroy it. So ran
Marshall’s argument.

The power thus asserted to
establish a bank has since been
employed to create the Sub-Trea-
sury System, the National Bank-
ing System, the Federal Reserve
System, the Federal Land Banks,
the Reconstruction Finance Cor-
poration, the Federal Home Loan
Banks, the Intermediate Credit
Corporation and other institu-
tions engaged in banking or akin
toit. The measure of control
over banking and thereby over
credit enjoyed by the Federal
Government through the Federal
banking system is obvious.

This control was strength-
ened by the decision of the Su-
preme Court in the case of Veazie
Banks v. Fenno.? State banks not
under supervision by the Federal
Government were issuing notes
which passed from hand to hand
as money. Many of these banks
were unsound and their frequent
failures impaired confidence in
their currency. Often their notes
were accepted only at discount,
and confidence in the entire
monetary system was injured. To



eliminate state bank notes from
circulation Congress levied upon
them a tax of ten per cent—
enough to make it unprofitable
for banks to issue them. In the
Veazie Bank case the Supreme
Court sustained the constitution-
ality of this tax, and state bank
notes ceased to circulate. Al-
though this result was accom-
plished by the exercise of the
taxing power, it could have been
accomplished by direct prohibi-
tion under the power to control
the currency. The Federal power
in this field is paramount.3
Bank currency, however, is
but one implement of credit.
Another is paper money issued
by the Government itself. States
are forbidden to “emit bills of
credit,” i.e., notes, promises to
pay, pledging the general credit
of the issuer and meant to circu-
late as money. The Federal
Government, however, is under
no such prohibition, but, on the
contrary, is left in full possession
of this field.# Under its power to
borrow it may issue such instru-
ments of credit as it desires. Re-
sort to this device during the
Civil War encountered the diffi-
culties of depreciation. “Green-
backs” circulated at large dis-
counts. They were, however, by
law, made “legal tender”; that is,
creditors were bound to accept
them at face value in the settle-
ment of existing contracts. In a
test case, the Legal Tender Acts
were held invalid, Hepburn v.
Griswold, 8 Wall. 603 (1869), the
power to “regulate the value” of
money being limited to “coin. In
a later case, however, the same
issue came again before the
Court, and this time, reversing
its prior decision, the Legal Ten-
der Acts were sustained.> “Un-
der the power to borrow money
...and to issue circulating notes
. its [Congress’s] power to
define the quality and force of
those notes as currency is as
broad as the like power over a
metallic currency under the

power to coin money and to regu-
late the value thereof.”

But while a creditor could be
compelled to accept greenbacks
at par in the settlement of exist-
ing contracts, in future agree-
ments he might stipulate for
higher prices. The value of pa-
per money in terms of commodi-
ties might still go down. So to
guard against fluctuations in the
value of “hot money,” long-time
contracts were made to carry
clauses stipulating payment in
gold coin of the weight and fine-
hess prevailing at the time the
contract was made. The market
value of gold was regarded as
more stable than the purchasing
power of paper money. The mon-
etary disturbances attendant
upon the Depression years fol-
lowing 1929, marked by the de-
valuation of the currency of many
European countries, led Con-
gress in 1933 and again in to
enact legislation which resulted
in diminishing the gold content
of the American dollar from 25
8/10 grains of gold to 15 5/21
grains. The Congressional Reso-
lution (Joint Resolution of June
5, 1933), declared that “every
provision contained in or made
with respect to any obligation
which purports to give the obli-
gee a right to require payment
in gold or a particular kind of
Coin or currency, orin an amount
in money of the United States
measured thereby” was against
public policy; and further, that
“every obligation heretofore or
hereafter incurred, whether or
not any such provision is con-
tained therein or made with re-
spect thereto, shall be dis-
charged upon payment, dollar
for dollar, in any coin or currency
which at the time of payment is
legal tender for public or private
debts.” Furthermore, under the
power of eminent domain the
Government required the surren-
der to it of all gold and gold cer-

tificates for which payment was
made in currency of the lowered
gold value.

No question was made of the
Government’s constitutional
power to reduce the gold content
of the dollar, nor of its power to
appropriate the gold. But the
constitutional validity of the Con-
gressional Act invalidating the
“gold clauses” in contracts made
before the passage of the Resolu-
tion of June 5, 1935 was chal-
lenged in the case of Norman v.
Baltimore & Ohio R. R. C0.° The
holder of an interest coupon,
containing a gold clause, sued to
recover, instead of the face value
of the coupon, $22.50, the al-
leged value of the number of
grains of gold called for in his
contract, $38.10. By a divided
court the provisions of the Reso-
lution of June 5, 1935, were sus-
tained. “Contracts,” said Chief
Justice Hughes, “however ex-
press, cannot fetter the consti-
tutional authority of the Con-
gress. Contracts may create
rights of property, but, when con-
tracts deal with a subject matter
which lies within the control of
the Congress, they have a con-
genital infirmity. Parties cannot
remove their transactions from
the reach of dominant constitu-
tional power by making contracts
about them.” The decision of the
Court was, in reality, an applica-
tion of the familiar legal principle
that every contract when made
has in it by implication the terms
of all relevant provisions of law.
While the precise point had never
actually been decided, the de-
cision of the Court was foreshad-
owed by dicta in the prior cases
respecting the Legal Tender
Acts.” It should be noted that the
Federal Government is under no
constitutional restraint (as are the
States) with regard to the pass-
ing of laws impairing the obliga-
tion of contracts. Bankruptcy Acts
are for that very purpose.
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Whether a contract calling,
not for money in gold, but for
gold as a commodity would be
differently decided is uncertain.
One lower court has held that the
dollar value of the number of
grains stipulated for would have
to be paid if the gold could not
be delivered. Under the Con-
gressional Resolution this ap-
pears doubtful.

In another case 8 it was held
by the Supreme Court that the
gold clauses in its own contracts
(Liberty Bonds) could not he ab-
rogated but that the plaintiff
showed no damage by reason of
the failure to pay him in the gold
stipulated for. If gold were given
him he could at once be under
obligation to turn it back to the
Treasury in return for “devalued”
dollars.

The result of this line of de-
cisions is to give the Congress
comprehensive and apparently
complete power over money in
the United States.

1 McCulloch v. Maryland, 4
Wheaton 316 (1819).

2 Veazie Bank v. Fenno, 8 Wall.
533 (1869).

3 Bailey v. Drexel Furn. Co.,
259 U.S. 20 (1922).

4 A resolution in the Constitu-
tional Convention expressly to
give this power to the Federal
Government was voted down. But
it has been implied from other
clauses.

5 Juilliard v. Greenman, 110 U.
S. 421 (1894).

6 Norman v. Baltimore & Ohio
R.R. Co., 294 U. S. 240 (1935).

7 Knox v. Lee. 12 Wall 457
(1870); Trebilcock v. Wilson, 12
Wall. 687 (1872).

8 Perry v. The United States,
294 U. S. 330 (1935). o



Part 11, Chapter XI|

Police Power

In current discussions of con-
stitutional problems no power is
more frequently referred to than
the “police power.” Yet this term
made its first appearance in our
judicial literature more than a
third of a century after the adop-
tion of the Federal Constitution,
and another half century elapsed
before its use became general in
the language of the law. Its grow-
ing employment has been paral-
leled by the growing demand for
public regulation of private inter-
ests in behalf of public health,
safety, morals and convenience.

When first used the term im-
plied simply the residuum of
powers reserved to the States; it
later acquired a more specialized
connotation, that of State power
to regulate private interests in
the protection of the public wel-
fare. The private interests regu-
lated were at first chiefly those
in property. Gradually they have
come to embrace interests in
commercial and other types of
human activity. The phases of
public welfare to which such pro-
tection has been extended have
most frequently been those re-
lated to health, safety or morals.

Gradually they have also come to
include certain elements of con-
venience and economic well-
being. The precise scope of the
police power never has been and,
probably, never will be defined.
Developing conditions progres-
sively call for variations of its use.
As each new variation is tested
our knowledge grows but its ex-
panding circle, never closes. The
maintenance of the peace by or-
dinary police officers and the
enforcement of martial law by the
National Guard are common ex-
amples of the exercise of the
police power. So also are the
regulation of the medical and
other professions; compulsory
vaccination and immunization;
smoke abatement; the regulation
of food and drugs; quarantine
and inspection measures; re-
moval of wastes and garbage;
control of intoxicants, gambling,
lotteries, and amusements. Seg-
regation of the races (subject to
the provisions of the Fourteenth
Amendment) has also been sus-
tained. “Blue Sky” laws, aimed at
the prevention of fraud, and simi-
lar regulations are founded on
the police power.

Whether and how the police
power shall be exercised is a
matter for legislative—in some

cases, perhaps, for executive—
determination. Whether a par-
ticular act is within or without the
boundary of the police power is
finally determined by the courts.

Granted that a given state
regulation is sanctioned by the
state laws and Constitution, the
question still remains whether it
is within the State’s police power
as limited by the Federal Consti-
tution. If the regulation falls
within a category of acts which
states are constitutionally forbid-
den to perform, or if it falls within
a category, assigned exclusively
to the Federal Government, it is
beyond the scope of state com-
petence. Many police regulations
have been sustained, however,
which incidentally affect the sub-
jects of Federal power. Local
laws, for example, may regulate
the speed of trains through mu-
hicipalities although such trains
are engaged in interstate com-
merce. The selling of liquor on
such trains may be controlled.
Harbor regulations may affect
the movement of ships in foreign
commerce. When such regula-
tions cease to be incidental is a
matter for the courts.
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The Fourteenth Amendment
furthermore, provides that no
State shall “deprive any person
of life, liberty, or property, with-
out due process of law.” The na-
ture of “due process” is discussed
under another heading, but it
may be said here generally that
due process involves reasonable-
ness, adequate notice, opportu-
hity to be heard, and the absence
of arbitrary action, caprice or bad
faith. Only such State police regu-
lations as comply with the re-
quirements of due process are
within the police power of a
State. It is true that the United
States Supreme Court has said:

“. . . neither the ‘contract’
clause nor the ‘due process’
clause has the effect of overrid-
ing the power of the State to es-
tablish all regulations that are
reasonably necessary to secure
the health, safety, good order,
comfort or general welfare of the
community.” This, however, is
but stating the same proposition
with a different emphasis.
Unreasonable requirements may
not be set up.

It is for the courts to say in
the last analysis whether such
requirements are met. Whether
a given regulation is reasonable,
having regard to all the relevant
circumstances, is a question
upon which judges may well dif-
fer and it is not surprising that
dissenting opinions frequently
accompany majority decisions.

In approaching such a ques-
tion courts generally recognize
that they are not to substitute
their judgment for that of the leg-
islature as to the wisdom of the
policy embodied in the act. They
may as a body entirely disagree
with its policy and yet sustain it
as within the state’s competence.
Only if itis clearly lacking in rea-
sonableness or the other ele-
ments of due process may they
strike it down. But judicial his-
tory shows that honest judicial

minds often differ as to what is
clearly unreasonable.

In Muller v. Oregon,' a state
law prohibiting the employment
of women in laundries for more
than ten hours a day was upheld
as a reasonable regulation, upon
the ground that women’s physi-
cal structure and the function
they perform in the perpetuation
of the race warranted a different
rule from that which applied to
men.

In Lochner v. New York,? a
state law regulating hours of la-
bor and other working condi-
tions for adult men was held in-
valid. In a subsequent case, how-
ever this holding was substan-
tially reversed.3

In Adkins v. Children’s Hos-
pital,* the court held a minimum
wage law for women lacking in
due process. This law authorized
a commission to determine the
minimum scales of wages upon
which adult women could reason-
ably maintain health and morals,
and forbade contracts of em-
ployment at lower rates.

In Weaver v. Palmer Bros.
Co.,> the court held invalid a law
which prohibited the use of
shoddy under any circumstances
in  the manufacture of
bedclothing.

Reasonable regulations of
private interests for the pro-
tection of health, safety, morals,
and welfare may clearly be based
upon the police power. The
power to regulate the rates and
other details of the business of
public utilities and of businesses
“affected with a public interest”
may also be said to be a phase
of the police power. Such regu-
lation has sometimes been sus-
tained because of the “public” na-
ture of these enterprises. But a
recent decision of the Supreme
Court of the United States says
that the expression, “affected
with a public interest” means no

more than “subject to the exer-
cise of the police power.”®

In general property may not
be “taken” under the police
power. Under favor of the police
power tubercular cattle may be
killed, diseased nursery trees
may be destroyed, gambling de-
vices may be smashed, houses
may be dynamited to prevent the
spread of disastrous fire, but the
“taking” of property can only be
accomplished under the power of
eminent domain. While private
property taken for public use in
the public exercise of the latter
power must be paid for as a mat-
ter of constitutional law, property
destroyed or damaged under the
police power need not be paid
for, although, in the interests of
practical justice, legal provision
is often made by states or their
subdivisions to compensate own-
ers for property so destroyed.

The power of taxation, an-
other method of taking private
property without the consent of
the owner, is, of course, to be
distinguished from the police
power. It should be observed,
however, that police regulations
are often carried out in the guise
of taxes or fees resembling
taxes. Automobile registration
fees are a good example.

Technically speaking, the
police power belongs only to
states. It has been judicially
stated that it was reserved to the
states by the Tenth Amendment
as one of the “powers not del-
egated to the United States by
the Constitution nor prohibited
by it to the States.”” “But,” con-
tinues the same authority, “it is
none the less true that when the
United States exerts any of the



powers conferred upon it by the
Constitution, no valid objection
can be based upon the fact that
such exercise may be attended
by the same incidents which at-
tend the exercise by a State of
its police power, or that it may
tend to accomplish a similar pur-
pose.

Through the exercise of the
commerce power, the taxing
power, and various other powers
delegated to it, the Federal Gov-
ernment makes and enforces
many regulations indistinguish-
able in character from regula-
tions grounded on the police
power. There is, however, this
important circumstance to re-
member: whereas the police
power of the states, inherent in
sovereignty, may be exercised in
any appropriate case unless con-
stitutionally prohibited, the Fed-
eral power must be found in
some one or more of the Consti-
tutional delegations. Unless a
Federal “police” regulation can be
predicated upon some granted
power it is void. Nor may Con-
gress by the exercise of the del-
egated powers regulate those
phases of the people’s life which
are reserved to the states. Fed-
eral attempts to regulate child
labor under the commerce power
failed in the courts because the
subject matter was deemed to be
within State cognizance.® So also
did the “NRA,” some phases of
the “AAA,” and the “Guffey Coal
Bill.” But it should be noted that
the question, really, was not so
much whether the matters were
reserved to the States as whether
the delegated powers of the Fed-
eral Government were broad
enough to embrace them. For if
a matter be within the scope of
Federal power it cannot be re-
served to the states; where State
interests and Federal interests
clash the latter will prevail.

It is a general doctrine of the
courts that the police power, vi-
tal as it is to the public welfare,
cannot be contracted away, and
that, consequently, contracts or
grants purport to exempt parties
from the operation of the police
power are no prohibition against
its subsequent exercise.? There
are, however, certain apparent
exceptions to this general rule.
The legislature, for example,
may, by grant or contract, for lim-
ited periods of time, forego its
right to regulate utility rates. But
such contracts will be strictly
construed and, probably, cannot
be assigned.

1 Muller v. Oregon, 208 U. S.
412 (1908).

2 Lochner v. New York, 198 U.
S. 45 (1905).

3 Bunting v. Oregon, 243 U. S.
426 (1917).

4261 U.S.525(1923).

5 Weaver v. Palmer Bros. Co.,
270 U.S. 402 (1926).

6 Nebbia v. People of State of
New York, 291 U. S. 502 (1934).

7 Brandeis, J., in Hamilton v.
Kentucky Distillers and Winehouse
Co., 251 U.S. 146 (1919).

8 Hammer v. Dagenhart, 247
U.S. 251 (1918).

9 See Obligation of Contracts
for further discussion of this
point.
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Part 11, Chapter XIII

Due Process of Law

Under the heading of Police
Power it was observed that the
exigency of events called into
operation from time to time new
manifestations of the state’s
power, and that the reservoir
from which they were drawn
came to be known as the “police
power,” an undefined term, de-
signedly left vague, lest by defi-
nition some of its latent re-
sources be cut off. In somewhat
the same way through constitu-
tional enactment and judicial in-
terpretation there has been de-
veloped a limiting concept, un-
defined and elastic, which is ap-
plied in an endless variety of
ways to keep the acts of all the
agencies of government, includ-
ing the courts themselves, within
the bounds of reason. That con-
cept is “due process of law.”

Its history is long; it derives
from an older phase of similar
import, “the law of the land.” At
Runnymede King John was made
to swear that: “no free man shall
be taken, or imprisoned, or dis-
seized, or outlawed or exiled, or
in any way destroyed; nor shall
we go upon him nor send upon
him, but by the lawful judgment
of his peers or by the law of the

land” (per legem terrae). Doubt-
less the phrase was familiar in
the mouths of the lawyers before
the Great Charter. In its present
form, due process of law, it ap-
peared in some colonial docu-
ments about the time of the
American Revolution and was put
into the Fifth Amendment to the
Constitution in 1791. It ap-
peared again in the Fourteenth
Amendment in 1868.

The courts -have consistently
refused to define due process,
preferring to let its meaning de-
velop as circumstances dictate,
by the gradual process of inclu-
sion and exclusion. The core of
its meaning, wherever and how-
ever applied, is reason, that typi-
cally legal concept of Anglo-
American jurisprudence. But the
word, reason, itself is a “term of
art,” which denotes, not so much
the mental process to which psy-
chologists now apply the name,
as a working conformity to con-
comitant circumstances. It
smacks of common sense; yet as
a “term of art” its sense some-
times becomes technical rather
than common. When King James
put to Lord Coke his famous
question. “Have | not reason as

well as my judges?” Coke replied,
“that true it was, that God had
endowed his Majesty with excel-
lent science, and great endow-
ments of nature; but his Majesty
was not learned in the laws of his
realm of England, and causes
which concern the life, or inher-
itance, or goods or fortunes of
his subjects, are not to be de-
cided by natural reason, but by
the artificial reason and judg-
ment of law, which law is an art
which requires long study and
experience before that a man can
attain to the cognizance of it.”!

It is this reason, the reason
of the law, which pervades the
concept of “due process.” As the
reason of the law it is the prop-
erty of the courts. “Due process”
has become the strongest
weapon (or, as some think, the
most serviceable shield) in the
judicial armory when dealing
with the exercise of the powers
of government. But it brings the
courts to the verge of the judi-
cial domain, and at times sub-
jects them to the charge of
usurping the powers of legisla-
tion.

Its development in the United
States has outstripped its devel-
opment in the land of its origin.



In Americaitis held to affect the
processes of legislative as well
as executive and judicial bodies
and to apply to substantive as
well as to procedural rights.

The mandate of “due pro-
cess” is a command laid upon
governments. The Fifth Amend-
ment, applying to the Federal
Government only, provides that:
“INo person shall] be deprived of
life, liberty, or property, without
due process of law”: The Four-
teenth Amendment, applying to
the States, provides: “nor shall
any State deprive any person of
life, liberty, or property without
due process of law, nor deny to
any person within its jurisdiction
the equal protection of the laws.”
It seems settled that both due
process clauses constitute re-
straints upon government action
only and not upon that of private
persons. Infringement by such
persons upon private rights of
life, liberty or property is rel-
egated to the control of other
appropriate laws; nor will the due
process clause avail to correct
judgments, affecting private
rights, alleged to be erroneous
either in point of law or in point
of fact.

While the courts have de-
clined expressly to say 50, the
meaning of “due process in both
Amendments appears to be the
same. As applied both to the Fed-
eral Government and to the
states, it restrains the acts of the
legislative, the executive, and the
judicial branches. It restrains “ad-
ministrative” as well as other ac-
tion.

In the United States the
phrase “due process of law was
at first deemed to be one of pro-
cedural import; as it is still in
England. In its procedural as-
pects it is held to require that the

governmental agency in question
have jurisdiction of the person
whose rights are to be affected,;
that he be given timely notice of
the pendency and nature of the
charge or complaint against him
and adequate opportunity to
present his contentions in the
matter; that the tribunal be fair
and impartial and free from fraud
or bad faith; that the decision be
not arbitrary or whimsical or
frivolous but that it comport in
substance with the dictates of
reason. In these elements repose
the essence of “due process.” But
the particular forms of its mani-
festation are as broad and as
varied as the law.

Due process does not neces-
sarily mean judicial process,
though the procedure of courts
must conform to its require-
ments. A proceeding before an
administrative body or an execu-
tive officer may supply all re-
quirements if the fundamentals
are observed. Neither pleadings
nor rules of evidence, nor jury
trial nor any other particular form
or practice is requisite unless it
be pertinent to the particular tri-
bunal or the particular proceed-
ing. “Due process” does not pro-
hibit change; procedure may be
reformed to improve the service;
to hold otherwise would be to
deny every quality of the law but
its age and render it incapable
of progress and improvement.?
Settled usages, especially those
of long standing, are, however,
of importance in judging of the
fulfillment of the requirement of
“due process.”

It is not necessary to due pro-
cess that there be a right of ap-
peal. If the first proceeding com-
plies with the requirements it is
enough.

But in the United States the
requirements of “due process”
are not limited to procedure. An
act of the legislature, or of an ad-

ministrative tribunal pursuant to
legislative action, may be void for
lack of “due process” although
procedurally open to no objec-
tion, if it affect substantive rights
in an arbitrary or unreasonable
way.

The decision of the Supreme
Court of the United States in
Munn v. lllinois3 appeared to es-
tablish the doctrine that busi-
nesses affected with a public in-
terest, whether common callings
or not, were subject to any po-
lice regulations which legisla-
tures might see fit to apply. Dedi-
cation of its property to public
use by a business concern was
deemed to entail this conse-
quence. Later cases have modi-
fied this doctrine, however, by
bringing into play the principle
of due process. Public utilities
and other businesses affected
with a public interest are pro-
tected from spoliation or other
unreasonable regulation by the
due process clause.

“It seems to us,” said the Su-
preme Court in one of the ear-
lier pronouncements looking in
this direction, “that a statute
which declares in terms, and
without more, that the full and
exclusive title of a described
piece of land, which is now in A,
shall be and is hereby, vested in
B., would, if effectual deprive A.
of his property without due pro-
cess of law.” Somewhat
eliptically, the court reasoned
that such action by the legisla-
ture would be the equivalent of
a judgment without due process,
and thus brought the require-
ment, theretofore deemed proce-
dural, over into the field of sub-
stantive law. But having once em-
ployed a fiction to bridge the
gap, the courts have ignored the
bridge and held openly that “due
process” is a substantive as well
as a procedural requirement.
This doctrine has been chiefly
employed in rate cases, in pro-
ceedings under eminent domain
and generally in cases where
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claims of taking without just
compensation have been set up.
Thus, a compulsory rate so low
as not to afford a utility company
reasonable return on the prop-
erty it has dedicated to public
use is deemed to be a confisca-
tion which is a taking without
due process of law. Undervalu-
ing the property in fixing the rate
base produces the same result
and is likewise forbidden. The Su-
preme Court has attempted to
lay down a set of criteria to be
observed in these cases,® but in
operation they leave much to be
desired. They lead circuitously to
the starting point—reasonable
return—and no farther. They do,
however, break down the con-
cept of reasonable return into its
accounting elements and enjoin
consideration of all phases be-
fore conclusions are reached.

In the fixing of rates and cog-
nate matters, modern practice

generally provides for action by
some administrative tribunal
such as a public utilities commis-
sion. In reviewing the proceed-
ings of such bodies the courts,
generally, pass only upon mat-
ters of law, leaving the findings
of the commissions final in the
field of fact. In rate cases, how-
ever, the Federal courts have
held that “due process” requires
them to pass upon the questions
of fact involved in the determi-
nation of values as well as upon
pure questions of law.®

The benefit of “due process”
is extended to all persons by
both the Fifth and the Fourteenth
Amendments. It is not limited to
citizens. Corporations are within
its protection and aliens may
claim its benefits. Congress has
by law made it possible for aliens
seeking entry into the country to
invoke the action of appropriate
authority.

1 See Prohibitions del Roy
(1612), 12 Co. Rep. *63, *65.

2 Hurtado v. California, 110 U.
S.516 (1884).

3 Munn v. lllinois, 94 U. S. 113
(1876).

4 Davidson v. New Orleans, 96
U.S. (1878).

> Smyth v. Ames, 169 U. 5.
466 (1898).

6 Ohio Valley Water Co. v. Ben
Avon Borough, 253 U. S. 287
(1920).



Part I, Chapter X1V

Retroactive L aws

There is a general feeling,
shared by the public and the
courts, that retroactive or retro-
spective laws are unfair. Some
state constitutions contain pro-
visions concerning them, but the
Federal Constitution, in terms,
prohibits only laws that are ex
post facto. This prohibition ap-
plies both to the states and to
the Federal Government. Ex post
facto laws were early defined to
apply only to crimes and misde-
meanors and this limitation has
persisted.

Retroactive laws are those
which apply to conditions already
in existence when the law is
passed. Ex post facto laws apply
to criminal acts already commit-
ted. In Calder v. Bull,! the Su-
preme Court of the United States
said that an ex post facto law in-
cludes: “(1) Every law that makes
an action done before the pass-
ing of the law, and which was
innocent when done, criminal,
and punishes such action; (2)
every law that aggravates a
crime, or makes it greater than
when it was committed; (3) ev-
ery law that changes the punish-

ment, and inflicts a greater pun-
ishment than the law annexed to
the crime when committed; (4)
every law that alters the legal
rules of evidence and receives
less or different testimony than
the law required at the time of
the commission of the offense in
order to convict the offender.”
Later decisions have to some
extent modified this definition;
the fourth category is now, per-
haps, too broad, and the whole
is now, perhaps, too narrow. A
later Supreme Court decision
sums up the definition of an ex
post facto law as one which al-
ters the situation of the accused
to his disadvantage.2 A law which
alters the situation to the ben-
efit of the accused is not prohib-
ited. For example, a statute
lengthening the time between
conviction and execution is not
ex post facto, for the law pre-
sumes a desire to live as long as
possible.3 Laws imposing inde-
terminate sentences instead of
the old fixed punishments are
not ex post facto. Laws impos-
ing heavier penalties on habitual
offenders are not invalid. But a
law requiring conviction by a jury
of eight instead of twelve violates
the rule.

Retroactive laws, other than
those relating to penal offenses,
are, as has been said, not spe-
cifically forbidden in the Consti-
tution and for the most part are
permissible. The “due process”
clauses, the clause forbidding
laws impairing the obligation of
contracts, and other constitu-
tional limitations often result,
however, in the prohibition of ret-
roactive legislation.

Most frequently protection is
extended to “vested rights.”
Vested rights are defined to con-
sist in “an immediate right of
present enjoyment or a present
fixed right of future enjoyment.”
Vested rights are distinguished
from those which are “contin-
gent” or “expectant.” A right is
vested when there is an ascer-
tained person with a present
right to present or future enjoy-
ment; it is expectant when it de-
pends upon future happenings,
such as the right of an heir to
inherit provided he survives his
ancestor.

Laws relating to marriage
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and divorce and to the property
rights of spouses may be retro-
spectively changed. Dower and
curtesy during the life of the con-
sort are not vested, but “incho-
ate” rights which may be altered
by the law. Once vested by death,
however, they may not be so al-
tered. The same may be said of
the rights of heirs.

One may have a vested right
of action, i.e., to maintain a suit,
which cannot be taken away by
statute. A judgment, too, creates
a vested right.

The constitutional protec-
tion, of course, does not prohibit
the passing of a law but only its
application to a case in which its
operation would work a prohib-
ited result.

Procedural regulations are,
generally speaking, not within
the prohibited area. The effect of
a change in such a rule may in
any given case affect property or
other interests, but the change

is within the right of the state.
Thus, a statute of limitations may
be shortened and a right of re-
covery may be lost thereby, but
the litigant has no constitutional
right to complain.

The function of courts in the
declaration of law through the
media of precedent has been dis-
cussed elsewhere. (See Part |,
page 5.) In that discussion it was
pointed out that in a very real
sense each decision which estab-
lishes a new precedent declares
retroactive law, i.e., the rule de-
clared is applied to a set of hap-
penings already complete. As to
future states of similar fact, of
course, the rule declared in the
precedent is prospective. Except
where vested interests have been
acquired upon the strength of a
prior decision of the same point,
the retroactive nature of a judi-
cial decision encounters no pro-
hibition in the Constitution.

“Curative” acts are generally
not prohibited. Deeds, de-
fectively acknowledged, may be
legalized if to take advantage of
the defect would be inequitable.
Certain moral obligations, such
as those of a municipal corpora-
tion, may be converted into le-
gal ones by legislation.

1 Galder v. Bull, 3 Dallas 386
(1798).

2 Ex Parte Medley, 134 U. S.
160 (1890).

3 As to any given person the
court’s conclusion in this case
might be debatable In the last
analysis, however, the court must
decide. For example, a law chang-
ing the punishment from a
hundred lashes to a year’s
imprisonment was held not ex
post facto.

4 Pearsall v. Gt. North. Ry.,
161 U. S. 646 (1896). a



Part 11, Chapter XV

Obligation of

Among the commercial
troubles which led to the forma-
tion of the Constitution were
State bankruptcy and insolvent
laws designed to alleviate the
prevalently bad situation of
those in debt, and State acts of
repudiation, or other measures
impairing the public credit. Ar-
ticle I, Section 10, clause 1 of the
Constitution was made, there-
fore, to carry the provision: “No
State shall ... pass any—law im-
pairing the obligation of con-
tracts.”

No similar stricture was im-
posed upon the Federal Gov-
ernment. The Fifth Amendment,
however, adopted almost imme-
diately after the adoption of the
Constitution contained the “due
process” clause (See Chapter XIll,
Due Process of Law) which has
been so interpreted as largely to
prevent Congressional action
amounting to the impairment of
contractual obligations, except
where a specific grant of power,
e.g., the bankruptcy power or the
money power, authorizes such
action. Until the passage of the

Contracts

Fourteenth Amendment, on the
other hand, the States were not
subject to a “due process” clause,
and the chief instrument of Fed-
eral control over state legislation
was found in the clause forbid
ding the impairment of the obli-
gation of contracts.

Like the “due process” clause,
the clause prohibiting the impair-
ment of contractual obligation is
directed at governments, not at
private persons. It offers no rem-
edy for breaches of contract nor
for erroneous judicial findings in
contract cases. Even where the
party defaulting on its contract
is a State or city, the “contract
clause” furnishes no ground of
relief. The clause, however, binds
States and their governmental
subdivisions, including cities,
not to exercise their law making
power in the proscribed manner.

By the indulgence of a fiction
the judgments of courts, as well
as the enactments of legisla-
tures, have sometimes been

brought under the “contract
clause.” Departing from the gen-
eral rule, that Federal courts will
follow the decisions of State
courts in construing the State’s
statutes, the Federal courts have
held that where a State court has
reversed an earlier decision up-
holding the validity of a State law,
contracts entered into in reliance
upon such earlier decision will be
protected by the “contract
clause.” So far as such contracts
are concerned the later decision
is of no avail.

Before the provision in ques-
tion can be brought into play a
contract must exist. If the trans-
action whose obligation is
claimed to be impaired is not in
law a contract, there is nothing
for the provision to act upon. In
determining whether there be in
reality a contract the Federal
courts will follow their own judg-
ment rather than that of the State
courts.

While the law of contracts as
now known to the courts has
largely been developed since the
Constitution was framed, it has
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generally been held that the
“contract clause” refers to con-
tracts in the ordinary legal sense.
It applies both to executed and
executory, to implied and ex-
press, contracts. It does not,
however, apply to “quasi-con-
tracts,” situations in the border-
land between contracts and torts
which the courts treat as if (qua
si) there were real contracts be-
tween the parties. Such situa-
tions are not contracts and the
courts have properly excluded
them from the operation of the
clause.

The contracts of public bod-
ies, States, cities, the United
States, itself, are protected as
well as those of private persons.
A distinction must be noted,
however, between the legal va-
lidity of a governmental agree-
ment and the enforcement of it.
Governments are continually
making contracts (See herein The
Law of Public Contracts, Part VI,
Ch. 1) but neither the states nor
their subdivisions nor the Fed-
eral Government can be sued
unless they have consented,;
consequently the remedy may be
lacking even though the right
exist. The “contract clause” does
not operate to give such a rem-
edy where otherwise there is
none.!

The most famous instance of
the application of the “contract
clause” to a public contract is
that of the Dartmouth College
case.2 The legislature of New
Hampshire had passed an act
changing the government of
Dartmouth College from private
to public hands. The school had
long operated under a charter
and under that charter had re-
ceived gifts. The Supreme Court
held that the charter was a con-
tract between the State and the
College which was protected by
the Constitution against impair-

ment by the state. The decision
of this case has been much criti-
cized by legal scholars, but it has
stood in the courts and has be-
come a landmark in the law of
corporations. One of its results
has been the moulding of corpo-
ration law to protect against its
operation. Corporate charters
now almost universally carry pro-
visions for their own amend-
ment, or even cancellation, at the
will of the state. Such provisions,
of course, cannot operate retro-
actively. Another effect has been
to give impetus to the de-
velopment of the doctrine that
corporate charters and similar
agreements are to be strictly con-
strued against the corporation.
Grants of immunity from taxa-
tion and agreements exempting
utility companies from rate regu-
lation3 will be subject to the rule
of strict construction.

The charters granted by
States to municipal and other
public corporations are not sub-
ject to the “contracts clause.”
Such corporations are, in es-
sence, arms of the state itself,
government subdivisions, and
hence not really separate parties
with whom contracts can be
made.

Although the Constitution
confers upon Congress the
power to pass “uniform laws on
the subject of bankruptcies
throughout the United States”
(Article I, Section 8, clause 4), the
power has been deemed not ex-
clusive in the Federal Govern-
ment. In the absence of Congres-
sional action the field is open to
the States, and upon several oc-
casions, when there were no Fed-
eral bankruptcy acts, state laws
were in operation. The States,
however, unlike the United
States, are subject to the “con-
tracts clause,” and cannot, there-

fore, pass laws for the impair-
ment of pre-existing contracts.?
As to contracts made subse-
quently to the enactment of the
laws, the situation is different;
the law, itself, is deemed an im-
plied condition in each contract,
hence there is no impairment.

As has been said, the Federal
Government has been held sub-
ject to limitations growing out of
the “due process clause” of the
Fifth Amendment roughly
equivalent to the “contracts
clause.” But the Federal Govern-
ment, under the specific grant of
the bankruptcy power, is relieved
of inhibition in this field.>

Itis a principle familiar to the
lawyer that there are no vested
rights in remedies. Changes in
procedure, in the length of stat-
utes of limitation, in the rules of
evidence, in the means of enforc-
ing judgments and in many other
matters are within the power of
states, regardless of private
rights which may be affected.
The “contracts clause” has no
effect to prevent such procedural
changes. It has been held, how-
ever, that the total abolition of a
remedy such as would render a
contract right null, may not be
accomplished.

In this connection a distinc-
tion must be observed between
contract rights and property
rights. Contracts create, prima-
rily, rights in personam, i.e.,
state-protected interests enforc-
ible against the other contract-
ing party out of any property he
then has or may acquire. Prop-
erty rights attach to particular
things. Even the bankruptcy
power may not annul vested
rights in property; it may only
cancel rights in personam.®
Thus, when the Supreme Court
came to consider the moratoria



legislation passed in various
states and by Congress during
the Depression of 1930-34, it
held void the Frazier-Lemke Act
which purported virtually to de-
stroy the liens of mortgages
(property rights) while upholding
laws which postponed foreclo-
sures for a limited time. The lat-
ter effect, indeed, as a matter of
procedure, was probably within
the equity powers of the courts
without enabling legislation.”

AntiShyster News Magazine

! The Federal Government and
most States have set up courts of
claims or equivalent tribunals or
have authorized suits on contracts
in the ordinary courts, in which
contract claims may be adjudi-
cated.

2 Dartmouth College v.
Woodward, Wheaton 518 (1819).

3 Such agreements for limited
periods have been held valid
notwithstanding the general rule
that the state’s police and taxing
powers cannot be granted away.

4 Sturges v. Crowninshield,
Wheaton 122 (1819).

> In similar manner the
Federal Government, under the
“money power,” may devalue the
currency and perform other acts
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which amount taking of property
or the impairment of contract
rights.

6 See, however, herein the
state’s capacity to deal with
property under the Police Power
(pages 143-144).

7 The “contracts clause” of the
Federal Constitution has been
uniformly held not to apply to
divorces. While the status of
matrimony is created by contract,
marriage, itself, is not a contract;
it is a true status, in which rights
and duties are fixed by law. As
such it has never been regarded
as ‘Within the scope of the
Constitutional prohibition. Obvi-
ously it was never intended to
divest the state of jurisdiction
over divorce.
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Part 11, Chapter XVI

Equal Protection
of the Laws

At the time of the adoption
of the Fourteenth Amendment
the implications of the “due pro-
cess” clauses had not been as
fully developed by judicial deci-
sion as they have been since; this
fact may account for the addition
of the words, not found in the
Fifth Amendment: “nor” (shall
any State) “deny to any person
within its jurisdiction the equal
protection of the laws.” In the
zeal of its sponsors to further the
objects of the Thirteenth Amend-
ment and to complete the work
of the Civil War, nothing was to
be left to chance. As events have
transpired, however, it is doubt-
ful whether anything substantial
has been added to the “due pro-
cess’ clause by the “equal pro-
tection” clause. It has been stated
judicially that the due process
clause vouchsafes a minimum of
protection to life, liberty and
property while the equal protec-
tion clause guarantees equality.!
But the concept of equality has
been so fully developed in the
construction of the phase, due
process of law, as to leave little,
if any room for a contribution

from the equal protection clause.
The Federal Government, limited
only by the former, appears as
effectually circumscribed in this
respect as are the States.

Much that has been said un-
der the head of Due Process of
Law is applicable here. The equal
protection clause applies only to
governments, not to private per-
sons. It extends its protection to
persons and not merely to citi-
zens. It includes therefore within
the scope of its benefits both
aliens and corporations. The en-
abling clause of the Fourteenth
Amendment has not served to
make it a source of affirmative,
new law.

Since the contribution made
by the “equal protection” clause,
if any, concerns itself with the
prevention of discrimination, the
matter of classification becomes
a subject of prime importance.
If, in the language of Justice

Holmes, “the Fourteenth Amend-
ment is not a pedagogical re-
quirement of the impracticable,”?
it is obvious that reasonable clas-
sification must be made. Laws
fitting for one occupation may
not properly apply to others; laws
proper to one locality may ill be-
fit places in distant parts. Clas-
sifications based upon real dif-
ferences have, therefore, been
steadily upheld; but to render the
classifications valid the differ-
ences must exist, and they must
consist in something more than
the fact of divergence between
members of the same class or
species.

Thus it is established that li-
censes may be required of pro-
fessional persons and not of oth-
ers, that licenses may be re-
quired for the practice of one
profession though not of an-
other; that aliens may be put
under restrictions not applicable
to citizens; that corporations
may be taxed differently from
natural persons; that chain
stores may be subjected to taxes



not imposed upon single unit
businesses. But if the difference
is merely specious, cloaking a
discrimination between persons
in the same situation, the re-
quirement of equal protection is
violated. A city ordinance regu-
lating laundries in wooden build-
ings, so phrased as to permit its
application to Chinese and not
to other operators in similar situ-
ation, Was held bad by the Su-
preme Court of the United
States.3> A requirement of the
Philippine Government that all
merchants keep their books in
English or Spanish was held void
as discriminating against the
Chinese.?

Zoning ordinances and plan-
ning regulations, if reasonable
are upheld by the courts. But
laws undertaking to segregate
the races in their ownership of
property have, generally, been
stricken down. Thus an ordi-
hance, ostensibly applying both
to whites and Negroes, prohibit-
ing the purchasing of property
in any block where the majority
of the houses were owned by
persons of the other race, was
declared void.> In many in-
stances, however, segregation
regulations have been upheld
under the police power in the
interests of peace and safety.

Laws raising the issue of dis-
crimination between the races in
the matter of hotel and railroad
accommodations, etc., have been
of frequent occurrence. In gen-
eral it may be said that the Con-
stitution does not require iden-
tity of treatment but it does re-
quire equality. Substantially simi-
lar accommodations must be ac-
corded, but segregation may be
required. To a lesser degree the
same doctrine has been applied
to schools. When financial re-
sources have been insufficient,
however, the failure to build ad-

ditional schools for Negro pupils
has been condoned.

In the matter of taxation the
hecessity for classification is ob-
vious. Both as to territory and as
to subject matter complete uni-
formity would be impossible. But
within a given district, e.g., a city
or county, or as applied to a par-
ticular class of persons or things,
the principle of uniformity must
prevail. The Federal Government,
though not bound by the “equal
protection” clause, is bound by
the requirement of uniformity in
indirect taxation. (See herein,
Taxation.) The result, therefore,
is similarity in this respect be-
tween the Federal Government
and the States.

While, as has been said, the
“equal protection” clause applies
to governments and not to per-
sons, it is not limited in its ap-
plication to acts of legislation.
Administrative action, for ex-
ample, taken in the process of
the governments affairs must
conform to the requirements of
“equal protection.” In Yick Wo v.
Hopkins; supra, the objection of
the Supreme Court was partly to
the fact that the ordinance re-
garding laundries was capable of
being so administered as to work
a discrimination.

I Truax v. Corrigan, 257 U. S.
312 (1921).

2 Dominion Hotel Co. v.
Arizona, 249 U. S. 265 (1919).

3 Yick Wo v. Hopkins, 118 U.
S. 356 (1886).

4 Yo Cong Eng. v. Trinidad,
271 U.S. 500 (1926).

5 Buchanan v. Warley, 245 U.
S.60(1917).
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Part 1, Chapter XVII

Bills of Rights

A practice followed by the
framers of many written Con-
stitutions is that of setting forth
lists of matters concerning which
the governments established are
under restraint or prohibition.
Such lists are conventionally
called bills of rights. Most of the
state constitutions embody such
bills. The first ten Amendments
to the Federal Constitution are
often spoken of as The Bill of
Rights. Certain of the pro-
hibitions in these Amendments
are dealt with elsewhere. Certain
others are treated in the follow-
ing paragraphs.!

“A well regulated militia be-
ing necessary to the security of
a free State, the right of the
people to keep and bear arms
shall not be infringed.” (Amend-
ments, Article I1.)

This Amendment, like the
others of the first ten, applies
only to the Federal Government
and does not impair the right of
states to pass laws upon the sub-
ject.

Many state constitutions,
however, have similar provisions
which affect the legislatures or-
ganized under them. In general
the carrying of concealed weap-
ons is held subject to legislative

regulation, and in some states
‘the carrying of deadly weapons
of any kind may be prohibited.
In a few states, however, the
courts regard the prohibition of
the carrying of weapons as un-
constitutional.

“Congress shall make no law
respecting... the right of the
people peaceably to assemble,
and to petition the Government
for a redress of grievances.
(Amendments, Article l.)

This Amendment, also, ap-
plies not to the states but only
to Congress. State constitutions
generally have similar provisions.
A political convention is an ‘as-
semblage m this sense. But
nearly all state constitutions per-
mit state regulations of gather-
ings, in the furtherance of police
regulation. A state may not, how-
ever, prohibit an assembly called
together for a proper Federal
purpose.

Article | of the Amendments
provides that: “Congress shall
make no law respecting an es-
tablishment of religion or prohib-
iting the free exercise thereof”.
State constitutions generally pro-
vide likewise, but the Federal

provision carries no inhibition
upon the states.

Religious freedom does not
include the right to engage in
criminal practices or those com-
monly regarded as immoral. Be-
lief and opinion, of course, are
free, but the expression of opin-
ion or the organization for its
propagation, if subversive or
tending to disorder may be con-
trolled notwithstanding a claim
of religious sanction. Polygamy
or bigamy may not be carried on
under cover of religion. “Faith-
healers” may be restricted under
the power to regulate the prac-
tice of medicine.

“Congress shall make no
law... abridging the freedom of
speech or of the press.” (Amend-
ments, Article I.) This prohibition
upon the Federal Government,
has its counter part in most, if
not all, state constitutions. Much
the same protection is guaran-
teed by the “due process” clause
which protects “liberty” against
unwarranted invasion.

The freedom of the press in-
cludes the right to publish the
truth with good motives and for
justifiable ends, free of license
or censorship, whether it re-



spects governments, magistracy
or individuals.? Indeed the privi-
lege to publish goes farther; one
may not be restrained in advance
from speaking or publishing
matter which is untrue, but the
abuse of the right to utter or
publish is subject to the right of
those affected to sue for libel or
slander.

There are, however, certain
limits to the right to publish and
take the consequences. Seditious
publications tending to a present
breach of the peace or disruption
of the government, and the pub-
lication of matter tending to cor-
rupt public morals or impair the
public safety, may be prevented.
Regulations as to the manner of
publication are permissible; one
may not in defiance of law or or-
dinance litter the sidewalks nor
deface public buildings with
hand bills or posters. One may
not publish matter which will
obstruct the processes of justice
in the courts.3

Constitutional Law, embody-
ing ancient doctrine, guarantees
complete freedom of speech in
parliamentary bodies and in
courts of justice so long as the
remarks are germane to the pro-
ceedings; and a fair report of
such proceedings may also be
made in the press.

The words life, liberty and
property, as used in the Con-
stitution are representative
terms intended to cover every
right to which persons are en-
titled under the law. Self-defense,
free speech, religious liberty,
freedom from arbitrary arrest,
the right to do business, to la-
bor, to contract, to acquire prop-
erty, all these and more are im-
plied by the words life, liberty,
property. Liberty means the free-
dom to use one’s faculties, to
move about, to pursue any law-
ful calling, subject, of course, to
such restraints as may be neces-
sary for the common welfare.
Property implies ownership and
control over physical things and
incorporeal interests; it includes
the right to possess and enjoy
in every way consistent with the
rights of other persons. Life, lib-
erty and property are all held, of
course, subject to the police
power and such other restraints
as are constitutionally vested in
government.

The words “liberty” and
“property” in this connection are
more or less synonymous. La-
bor has been held a commodity,
and hence, property, although
Congress in the Clayton Act
(1914) declared that labor is not

a commodity. But the right to
labor is also an attribute of lib-
erty, and freedom to follow any
lawful calling where one wills is
guaranteed by the Constitution.
Liberty of contract is guaranteed,
but contracts have also been in-
cluded within the designation
“property.”

1 For a discussion of the
“comity clause,” “The citizens of
each State shall be entitled to all
privileges and immunities of
citizens of the several States,
(Article IV, Section 2), see herein,
Interstate Relations.

2 “Ruling Case Law,” Constitu-
tional Law, Section 240.

3 Government may exclude
improper matter from the mails.
See herein, The Postal Power.
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Part 111, Chapter |

The Nature
of Public Administration

As used in this work, the
term “administration”’ means
government in action. Such ac-
tion comprises both the making
and the execution of laws and
policies and embraces the activi-
ties of government in all its
branches.

Government action has for its
objectives a variety of ends which
vary with the conditions of time
and place. In modern times the
functions of government relate
chiefly to national defense, the
conduct of foreign relations, the
maintenance of domestic peace,
the ascertainment and securing
of justices the education of the
people, the preservation of
health, the care for public wel-
fare, the regulation of private
economic activity, the carrying-
on of certain public economic
activity including the provision
of various goods and services,
together with a measure of over-
all planning. Incidental to the
accomplishment of these ends
are the internal government
functions, those relating to the
maintenance and operation of
government itself: to wit, public
finance, the provision of public
personnel and the management
of public property. To these
should be added a function
which is receiving increasing rec-
ognition, the reporting of gov-
ernment activities.

For the accomplishment of
these ends government employs
a variety of means, chief among
which are legislative command,
official order, official license, pro-
prietary operation, and contract.
Any of these means, singly or in
combination, may be employed
to effect the accomplishment of
any of the ends set forth in the
preceding paragraph.

By legislative command, du-
ties may be imposed upon those
Within the government’s jurisdic-
tion. These duties may relate to
private conduct or to relations
between persons and the state.
Such duties may be enforced in-
directly through the creation of
private rights or directly through
the operation of rewards or pen-
alties.?2 Thus, the Sherman Law
lays a command upon all citizens
as to monopolies and restraint
of trade. It creates rights to re-
cover damages in those injured
by disobedience to the com-
mand, and also imposes penal-
ties for such disobedience to be
enforced through criminal prose-
cution. The Guffey Coal Act lays
down certain commands as to
the conduct of mining operations
and establishes a reward,
through the remission of taxes,
for compliance.

Perhaps the best known, and

until recent years by far the most
common, type of official order is
that issued by judicial officers.
These orders, generally called
judgments or decrees, are usu-
ally based upon determinations
or findings (a) of fact and (b) of
law. The findings of law may be
based upon legislative enact-
ment or its interpretation or
upon the tacit adoption by the
state of prescriptions of conduct
found in custom, morals, neces-
sity or convenience. These offi-
cial findings of law are in most
instances the only official state-
ment of what is the law upon
such points and, in the aggre-
gate, comprise the great bulk of
legal authority to be found in law
books.

In Anglo-American countries
until quite recently the power to
issue official orders affecting pri-
vate interests was pretty largely
confined to courts.? In recent
decades, however, under the
pressure of industrial and com-
mercial development, the order-
issuing power has been liberally
bestowed upon non-judicial of-
ficers of all kinds, some of whom
are “regular” officers in executive
positions, some of whom, mem-
bers of regulative boards and
commissions, are created for the
special purpose of issuing orders
concerning particular types of
interests. Such non-judicial, or-
der-making officials also often
make findings, and in the realm
of fact such findings are often

1
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conclusive. But their findings as
to law are not conclusive, and the
statement of such a finding does
not constitute an authoritative
pronouncement as to what is the
law upon the point. It may, how-
ever, be highly persuasive when
presented to a court, and a con-
tinued series of such findings
may do much toward molding
the judicial statement of the law.
Official orders issued by non-
judicial officers have in recent
times come to be known as “ad-
ministrative orders” in con-
tradiction to judicial orders
which are issued by courts.

Alicense allows the doing (or
not doing) of what without the
license would be illegal. Al-
though as a means of ac-
complishing the ends of govern-
ment it is often a more drastic
measure than the administrative
order, its use until recent times
was much more common. Its
drastic character results from the
fact that until the license is
granted the conduct in question
is automatically prohibited, and
if the license is withdrawn such
conduct must automatically
cease. The terms upon which li-
censes are obtainable may, how-
ever, be laid down by statute so
that the actual granting or
withholding of a license involves
little discretion. This practice ac-
counts for much of its earlier
widespread use in a period hos-
tile to personal government. But
the conditions of grant or with-
drawal may also be largely con-
fided to the discretion of the is-
suing official, and this practice
is much more common at the
present time when more com-
plex circumstances make official
discretion more necessary. Li-
censes, including in the term
permits and franchises, may be
issued by any of the several
branches of government, but the
common practice is to delegate
the power to issue or withdraw

them to non-judicial officers.

While governments may ac-
complish certain of their ob-
jectives by influencing the con-
duct of private persons, they ac-
complish others by the direct ex-
ertion of their own powers. By the
exertion of their own powers is
meant the accomplishment of
their purposes with their own
resources of equipment and per-
sonnel and under the manage-
ment of their own officers. Their
own resources may be supple-
mented, of course, by leasing or
hiring of equipment, and in par-
ticular their resources of person-
nel are commonly supplemented
by the employment of persons
through contract. National de-
fense, the carrying on of public
economic activity, the manage-
ment of public property and the
internal functions of government
are largely accomplished by pro-
prietary operation.

In addition to the use of its
own resources, both physical and
human, in the accomplishment
of its ends, governments fre-
quently contract for the perfor-
mance of specified tasks by pri-
vate persons. The fabrication and
supplying of materials, the build-
ing of structures, ships, roads,
etc., the performance of certain
services such as the transporta-
tion of mail matter, are familiar
examples. In addition, a great
part of the service required by
government in its various func-
tions is supplied by persons who
are not officers but employees,
working under contractual ar-
rangements.

1 The term “administration”
has no settled or uniform meaning
in the writings of authorities on
government Some treat it as more
or less synonymous with the
executive function, separating it

from the legislative and the
judicial. Yet we constantly speak
of the “administration of justice”
in the courts, and the enactment
of legislation is often regarded as
part of an administrative program.
Other writers differentiate
administration from the formula-
tion of policy—Goodnow regarded
the process of government as
consisting of two parts, policy
making and administration. Yet
the executive, as well as the
legislative and judicial processes,
involves the formation of policy as
well as its execution. The setting
of policies occurs at every level of
official authority from the highest
down to the lowest, where policy
forming becomes inconsequential
and action is said to be ministe-
rial. To effect a separation of
policy making from its execution
when the two are thus intimately
bound together in official action is
unrealistic. It seems on the whole
better, therefore, to employ the
term “administration” in the widest
sense, including in its scope all
government in action. In this
sense it includes legislative as well
as other policy making. It includes
judicial action as well as executive
action. It includes also the action
of those boards, commissions and
other similar bodies which have
come to be called “administrative”
because they partake of the
nature of all the major branches of
government.

2 As set forth in Part |, a right
exists when a person may call
upon the state to exert its force to
protect that person’s interest. The
person having the right may at his
pleasure call or refrain from
calling upon the state for its
enforcement. Where direct en-
forcement of duties is in order,
this option does not exist, though
the officers of government may
have a discretion as to enforce-
ment.

3 In England the sheriff, the
chief administrative officer, was
attached the court.



Section |11, Chapter 11

Government
Structure and
Organization

For effective action, govern-
ment requires structure and or-
ganization. The establishment
and elaboration of governmental
structure and organization are
functions of Public Law.

The law which establishes
the structure of government is
often in character constitutional.
The Federal Constitution erects
the three main branches of the
national government and defines
the power which each is to wield.
The state constitutions do the
same for their respective govern-
ments.

But the principal as well as
the minor departments, institu-
tions and establishments of both
state and Federal governments
are erected by statute, and the
structure of local governments is
nearly always statutory in origin.
Much of this legislation is virtu-
ally constitutional in character,
although in the American sense

it lacks the authority of consti-
tutional law.

The establishment of official
positions is likewise to some ex-
tent effected by the constitu-
tions, but to a far greater extent
by statute. The Federal Consti-
tution provides only for the high-
est officers in the government,
and though the state con-
stitutions frequently carry such
provision farther down the scale,
they also relegate the establish-
ment of most officers to the leg-
islatures.

The arrangement and corre-
lation of Operations within and
between the several branches,
departments, institutions and
other units of government,
which, in general, may be re-
ferred to as organization, is
rarely effected by constitutional
provision but is largely accom-
plished by statute. Statutory or-
ganization, however, is often

supplemented by official or-
ganization, i.e., that which de-
rives from the power and au-
thority of officers. As the tasks
and responsibilities of gov-
ernment become more weighty
and complex, the tendency to
entrust the details of organiza-
tion to administrative officials
becomes more pronounced.

While official positions, i.e.,
those occupied by officers, are
established by constitution or by
statute, official power often ex-
tends to the creation of positions
of employment. The creation of
such positions, however, is also
frequently accomplished by stat-
ute.

The filling of official posi-
tions or those of employment
may be regulated by constitu-
tion, statute, or, in the cases of
municipal or other local govern-
ments, by ordinance. The ap-
pointment of employees, of
course, may be entirely a matter
of administrative order. -
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Section |11, Chapter 111

Official Power and Authority

All power and authority
vested in public officers in the
final analysis roots in the consti-
tution of the state. In the Ameri-
can constitutions, however, this
conference of power is usually
expressed in general terms leav-
ing details to be elaborated by
statutory enactment or judicial
interpretation.

The powers of judicial offic-
ers having been much more fully
elaborated than the powers of
non-judicial officers at the time
of the adoption of the Federal
Constitution and those of most
of the states, the broad grants
of judicial power contained in
these constitutions generally
sufficed to invest the courts with
all the powers which courts had
traditionally exercised. It is not
uncommon to find judges and
lawyers speaking of the “inher-
ent” powers of courts which may
not be taken away by legislative
action.

Non-judicial officers, how-
ever, had won no such position
of autonomous authority; the
ideal of “a government of laws
and not of men” set forth in the
Constitution of Massachusetts,
assumed definitive rules of ac-
tion for public officers with little
scope for discretionary behavior
where private rights were in-
volved. But public officers in this
concept

meant non-judicial officers.

Judicial officers were supposed
to be fully controlled in their ac-
tion by the unwritten law— ex-
cept in the comparatively few in-
stances where statutes super-
vened—and, therefore, likewise
limited to non-discretionary ac-
tion. But since they, themselves,
determined the substance of the
unwritten law this limitation was
much less rigid than those ap-
plying to non-judicial officers.
The binding force of precedent,
however, confined each individ-
ual judge to predetermined ac-
tion except when new points
arose. Unfettered by stare deci-
sis, non-judicial officers naturally
exhibited less consistency of ac-
tion, which undoubtedly led to
the popular feeling that they
were less to be trusted. In con-
sequence their powers have been
pretty consistently limited to
those expressly conferred by
constitution or by statute.

The vastly increased range
and complexity of duties as-
sumed by governments in recent
times has, however, made de-
tailed statutory specification of
official power and authority less
and less feasible. More and more
hecessity has been felt for in-
creased discretion—increased
emphasis upon the requirements
of the individual case, and less
dependence upon the authority
of rigid rules. The result of this
pressure has been two-fold: a
tendency on the part of legisla-
tures to confer powers design-

edly broad and general and a ten-
dency on the part of courts to
construe the powers conferred
liberally rather than restrictively.

It follows that non-judicial
officers in the United States still
derive their authority from con-
stitutions and statutes and can
legally do nothing for which such
authority can not be found, but
the range of their discretion as
well as the number and impor-
tance of their powers has been
greatly augmented

In determining the extent of
official power it is necessary to
regard constitutional and statu-
tory prohibitions as well as
grants. The principal constitu-
tional limitations have been dis-
cussed under the title of Consti-
tutional Law. Federal officers
share the limitation applying to
the Federal Government gener-
ally, namely, that authority for
their activity must be spelled out
of the Federal Constitution itself
else it does not exist. It is not
enough that such authority ap-
pear to be conferred by a Con-
gressional statute.

It follows that non-judicial
officers in the United States must
still derive their powers almost,
if not completely, from the writ-
ten law, i.e., from constitutions
and from statutes, but the range
of their discretion as well as the
number and importance of their
powers has been greatly aug-
mented. a



Section [11, Chapter IV

Administrative

Government acts through
persons—natural persons for the
most part, although corporate
entities of one kind or another
are not uncommonly utilized for
the accomplishment of govern-
mental objectives.!

Corporations whose owner-
ship and control are entirely gov-
ernmental have recently been
employed for a variety of govern-
mental purposes. The Missis-
sippi Barge Line, the Merchant
Fleet Corporation and the vari-
ous port authorities are familiar
examples. The technical relation-
ship of the government to such
a corporation is usually that of
stock-holding proprietor, but the
relationship may be simply that
of contracting party, and in-
stances are not unknown in
which a corporation, such as a
bank, has been held by the
courts to be an officer of govern-
ment.?

The persons through whom
government acts are usually re-
garded as falling into two
classes, officers and employees,
but the line of distinction be-

Per sonnel

tween them has become so
blurred as to render the classifi-
cation of little general value. A
third category is mentioned in
the Federal and some other stat-
utes, that of agent, but an agent
may be either an officer or an
employee and the designation
seems a catch-all rather than a
distinctive classification.

In its earlier connotation the
term “officer” signified a person
who exercised sovereign power.
He was a part of the government
itself, and his acts were official
in the sense of partaking of ulti-
mate authority. The term “em-
ployee,” on the other hand, con-
noted secondary relationship to
sovereigh power, a service rela-
tionship arrived at typically
through contract. The analogy of
proprietor and employee in pri-
vate business was not unapt, the
officer being a part of the pro-
prietary family, the employee
being outside the family circle.

In their present usage, how-
ever, the terms officer and em-
ployee are frequently inter-
changeable. The employee as
well as the officer exercises parts
of the sovereign power. Employ-
ment in the “Civil Service” has
come to be by appointment
rather than by contract. Methods

of compensation and other ele-
ments of the service relationship
have come to be practically the
same in both categories. The
“public service” has come to com-
prise both officers and employ-
ees, and the differentiation,
when it becomes necessary, is
often a difficult matter for the
courts.

Yet the separate terms, of-
ficer and employee, continue to
be used in the law, and it some-
times becomes important to dif-
ferentiate. Constitutional and
statutory provisions forbidding
the simultaneous holding of
more than one “office” at a time,
for example, often require deci-
sion as to whether a given posi-
tion is an office or an employ-
ment.

In general, it may be said that
the position of an officer must
be created by law, and the posi-
tion of employment may be cre-
ated either by law or by official
order. Positions created by con-
tract are not offices; they may or
may not be positions of employ-
ment. Positions or stations filled
by popular elections are offices.
But aside from this, the manner
of choice of incumbent provides
little reliable guidance as to the
nhature of a position. Appointive
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positions may be either offices
or positions of employment.

The United States Constitu-
tion provides that officers may
be chosen in four ways: by the
President with Senatorial con-
firmation, by the President with-
out such confirmation, by the
heads of departments, and by
the courts. Does this mean that
no others in the public service
of the United States can be offic-
ers? There is authority to this
effect, but the necessities of
modern government have called
for a more liberal interpretation
of this principle. Strictly pursued,
under it the appointees of inde-
pendent establishments like the
Interstate Commerce Commis-
sion could not be officers, but a
liberal interpretation of the term
“head of department” has helped
to solve the difficulty.

The term of an officer’s in-
cumbency is generally fixed by
law, but in many instances it is
“at the pleasure” of the officer
who appoints him. Such appoint-
ing officer usually serves for a
fixed term, but this is not always
the case.

The compensation of officers
is almost always fixed by law;
that of employees may be fixed
by law or by official order.

In the Government of the
United States, a minority of the
states, and many cities and other
local units of government, “Civil
Service” laws have been enacted
designed to establish and con-
trol the conditions of employ-
ment of certain classes of posi-
tions. At first these positions
were mainly of minor impor-
tance, but successive additions
to their number have brought in
higher and higher ranks. Empha-
sis at first was upon appointment
and tenure—the evils of political
appointment and precarious ten-

ure having shocked the public
conscience. Gradually the em-
phasis has shifted, or at least
widened so as to take in the
questions of training, promotion,
discipline, transfer, retirement
and separation from the service.

Typical Civil Service laws now
provide for the giving of exami-
nations and other tests upon the
basis of which eligibility lists are
compiled. Standing on the lists
is determined by the rating ac-
corded the applicant. Appoint-
ments are made from the lists in
the order of standing from the
top down, a choice being usually
allowed the appointing officer
however, among the first three
names on the list. As a reward
for war service, it has become
common for the Civil Service laws
to require that additional credit
be given veterans in making up
the ratings for the lists.

For the purposes of rating
and appointment and compen-
sation, classifications are pro-
vided for in the Civil Service laws.
In the Federal service, the Pro-
fessional and Scientific Service,
the Sub-professional Service, the
Clerical, Administrative and Fis-
cal Service, the Custodial Service,
and the Clerical Mechanical Ser-
vice are each divided into a se-
ries of grades according to the
qualifications demanded and the
responsibilities involved. Within
each of these grades compensa-
tion is made according to arange
of salaries established by law.
The classified service of any gov-
ernment may not, however, em-
brace all the positions in its civil
service.

It is usual for Civil Service
laws to establish a commission
or other administrative author-
ity which has supervision of ex-
aminations and ratings, and
which certifies from the lists
names for appointment. This
authority also customarily has
control of salary changes, promo-
tions, demotions and transfers
from one part of the service to

another. It often, also, has cer-
tain quasi-judicial functions re-
garding discipline and discharge.

With varying degrees of
strictness, Civil Service laws pro-
vide against discharge or demo-
tion for reasons unconnected
with the quality of service ren-
dered. Political and religious af-
filiations especially are excluded
from consideration in the em-
ployment, promotion, demotion,
or discharge of civil servants

These laws now generally
provide for annual vacations, sick
leave, and other conditions of
employment.

The Federal and certain of
the state laws also provide for
compensation in case of accident
or occupational disability occur-
ring in the course of the employ-
ment. They also provide sched-
ules of travel and other
subsistance allowances when
service is performed at other
than the usual places.

In the performance of his
duties, the acts of an officer or
employee frequently affect the
interests of private persons.
States do not allow themselves
to be sued in their own courts
except with permission granted
by law, and such permission is
rarely granted where the basis of
suit is a tort or wrong not result-
ing from a breach of contract. But
the state’s immunity does not
extend in toto to its officers or
employees, and the public ser-
vant may find himself under the
necessity of defending an action
for damages brought by the in-
jured person.

In some instances the fact
that an act was done in pursu-
ance of official power and author-
ity is a complete defense. Legis-
lators are completely immune to
suit for anything said by them in
the processes of legislation; re-



ports, resolutions and votes, as
well as speeches on the floor or
in committee, are entirely pro-
tected, no matter how harmful
such utterances may be to the
interests of any person whatever.
The public interest in complete
freedom of legislative action is
deemed to outweigh any private
interest.

The same protection sur-
rounds judicial officers so long
as they are concerned with mat-
ters over which they have legal
jurisdiction. Mistakes as to law
or fact, even corrupt action, will
not make a judge liable to suit if
the action is in a matter of which
he has jurisdiction. The protec-
tion is shared by attorneys, who
are officers of the court, as to
anything said by them in the trial
of cases. In England this protec-
tion extends to any remarks
made in a trial. In the United
States the remarks must be ger-
mane to the proceeding.

Judges in courts of inferior
jurisdiction, such as justices of
the peace, in order to enjoy the
immunity of judges in some
states, must at their peril keep
within the limits of their author-
ity. Superior courts may gener-
ally determine for themselves

whether a matter is within or
without their jurisdiction. There
seems to be a growing tendency
to extend this immunity to infe-
rior courts as well.

Non-judicial officers enjoy
the protection of official au-
thority so long as they keep
within its limits and, further, so
long as their action is in good
faith. Mistaken belief as to the
extent of authority will not afford
protection, and acts done cor-
ruptly within the scope of author-
ity may afford grounds of action.
The limits of authority are fre-
quently the limits of discretion.
Within the field of discretion the
officer is not liable for mistakes
in judgment. Where there is no
discretion and the act is purely
ministerial, erroneous action
may create liability.

It must be observed, how-
ever, that transgression of offi-
cial authority does not ipso facto
create liability. The other ele-
ments of tort liability must be
shown.

It must also be observed that
immunity from civil suit does not
protect the officer or employee
from disciplinary action by his
superior nor from impeachment.

1 The modern resort to the
government corporation, such as
the Tennessee Valley Authority
and the Reconstruction Finance
Corporation in America, and the
British Broadcasting Corporation
and the London Passenger Trans-

port Board in England, are reminis-

cent of the British East India
Company, the Hudson’s Bay
Company, and the proprietary
colonies which settled parts of the
United States. These corporations,
both ancient and modern, com-
bine the functions of private

(artificial) persons and governmen-

tal bodies. They bear resemblance
to railroad and other public utility
companies having the power of
eminent domain, to municipal
corporations having both private
and public “sides,” and to govern-
mental commissions having
powers of operation and of
regulation.

2 This holding, however,
presents an unusual circumstance
and should not be regarded as a
normal possibility.
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Section |11, Chapter V

The ultimate source of politi-
cal power is the popular will, and
in the democratic states the ac-
cepted mode of ascertaining the
popular will is the election.

Elections are most frequently
held for the purpose of selecting
persons to fill the political of-
fices. Less frequently, however,
elections are resorted to for the
purpose of securing an expres-
sion of the popular will upon
measures of public import. In
some of its manifestations, this
form of election is called a plebi-
scite. In the United States it is
most familiar as the initiative and
referendum, the inijtiative being
a device for initiating legislation
by popular vote, the referendum
a device for submitting legisla-
tion, passed in the usual way, to
the voters for approval or disap-
proval. Another form of election,
much discussed a few years ago,
is the recall. Where it is in use,
public officers may be recalled
from office by popular vote dur-
ing the term for which they are
elected. Another suggested use
of the recall was a species of
referendum upon official acts
and orders, including judicial de-
cisions. This device has received
little, if any, favor.

Elections

It is now common to have the
candidates put forward by politi-
cal parties chosen by elections
called “primaries.” At such elec-
tions only members of a party
can vote for its candidates.

A number of different meth-
ods of voting are employed. The
simplest and most common is
that in which the decision goes
to the person or the measure for
which the highest number of
votes is cast. The theory of such
an election is that it registers the
will of a majority to which, for the
good of the whole, the minority
must bow. When, however, there
are more than two persons or
measures opposed to each other,
it is possible and even probable
that none will receive a majority,
and in such event pluralities
rather than majorities rule the
whole. Where the number of can-
didates is large, such plurality
may be a small fraction of the
whole. This circumstance has led
to the establishment of so-called
“run off” elections in some juris-
dictions, in which the earlier vote
or votes merely qualify the win-
ners for participation in the final
election at which, it is often pro-
vided, the number of candidates
is limited to twice the number of
places to be filled. To avoid the

multiplication of elections, pref-
erential voting is sometimes pro-
vided for, at which the voter
marks the names of several can-
didates in the order of his prefer-
ence. Another variant of the
method of voting is called “cu-
mulative,” in which each voter is
allowed a number of votes for
each place, which he may bestow
as he sees fit.

Upon a different principle is
the method of voting employed
in proportional representation. In
this system the

object is not to obtain a rep-
resentation of the majority but
representation of groups. These
groups may be formed upon any
basis whatever, but each voterin
the whole body is free to vote for
the representative of any group
as he sees fit. His vote will count
for only one candidate, but, to
insure that it will not be wasted
upon a candidate who would be
elected without it, the voter is
allowed to designate his pref-
erence for second or other suc-
cessive choices, in case his first
choice does not need his vote.
He may thus vote for as many
candidates as there are, number-
ing his preferences in order from
one to the last.



When the ballots are
counted, a quota is established
by dividing the total number of
valid ballots cast by a number
equal to the number of places to
be filled plus one, and to the
quotient thus obtained adding
one. This quota will be found to
be the smallest number of votes
which could be obtained by each
of the persons to be elected with-
out leaving over enough votes to
elect another. The quota having
been established, the ballots are
divided and counted according
to first choices. All candidates
who have quotas are declared
forthwith elected. If any have
surpluses above the quota, the
surpluses are distributed to the
remaining candidates according
to the subsequent choices indi-
cated. The particular ballots to
be so distributed out of any first
choice candidate’s total are as-
certained by lot, as, for example,
by the taking of every tenth bal-
lot. After each such distribution,
another count is made to ascer-
tain whether any further quotas
have been thus secured. As fast
as quotas are obtained, the re-
cipients are declared elected. If
the total permissible number of
quotas has not been obtained by
the continuation of this process
until there are no more surpluses
to distribute, the ballots cast for
the candidate receiving the
smallest number of first choice
votes are then distributed ac-
cording to the subsequent
choices marked upon them. This
can do that candidate no harm,
because all possibility of his re-
ceiving a quota is now gone. This
process of successive elimination
of the lowest remaining candi-
date goes on until the requisite
number of quotas is obtained or,
as may happen, the last place is
filled without a quota.

In the United States the con-
duct of elections is regulated by
state laws, although there is a

Federal Corrupt Practices Act.'
Under the constitution, however,
the times, places and manner of
holding elections for Senators
and Representatives may be pre-
scribed by Congress except as to
the places of choosing Senators.?2
Under this clause Congress has
upon several occasions made
regulations for such elections,
but in 1894 such regulations
were, with few exceptions, re-
pealed. The Constitution also
prescribes the general method of
choosing the President and the
Vice President, but the actual
conduct of voting is left to the
regulation of the states.3

In any constituency where
the number of voters is large, it
is manifestly desirable to limit
the persons to be voted for to a
manageable number. This objec-
tive is accomplished by the es-
tablishment of official ballots
bearing the names of candidates.
Only those names are printed on
the ballots whose owners have
received the endorsement of rec-
oghized parties, or have ob-
tained the endorsement of speci-
fied numbers of petitioners, or
in some other way have shown
that they have a considerable
following. Party endorsements
may be obtained at primary elec-
tions or, in some places, at party
conventions. Recognition as a
party for the purpose of having
a place on the ballot usually de-
pends upon the showing, as to
votes cast, made by such group
at a preceding election.

Official ballots generally pro-
vide space for writing in the
choice of a voter who desires to
vote for some other than a per-
son whose name appears
thereon.

Election laws usually provide
for the arrangement of each
party’s candidates in columns
under appropriate designations.
Such designation may be simply
the party name or it may, in ad-

dition, consist of some emblem
to guide the choice of those un-
able to read.

The candidates’ names may,
however, appear without party
designation of any kind. Some-
times, especially in judicial elec-
tions, the names “rotate,” i.e.,
appear in alphabetical order with
a different name at the top of
each successive ballot issued.

In a number of states, voting
is conducted by the use of ma-
chines without ballots. Such ma-
chines permit the voter to regis-
ter his choice by the operation
of levers or buttons, and auto-
matically record and count the
votes. The use of such machines
is constitutional but must be pro-
vided for by state law.

polling places are selected by
the election authorities, but must
comply with such requirements
as the law may prescribe. Such
requirements usually include
booths so arranged as to permit
secrecy in marking the ballots
and proper arrangements for
keeping them safe and secret
until such time as the count be-
gins. Only such persons are al-
lowed to remain in the polling
places as the law prescribes. Be-
side the necessary election offi-
cials, who are generally party rep-
resentatives, a limited number of
challengers and witnesses to the
count are generally permitted.
Within a prescribed space around
a polling place, to be designated
by markers, no persons are al-
lowed to engage in the distribu-
tion of literature or other forms
of “electioneering.”

In populous places where the
voters are not personally known
to all in the vicinity, the laws usu-
ally provide for the registration
of voters. Registration consists
in the public enrollment of the
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voter’s name, together with his
address, age and sex, and the
length of his residence in the dis-
trict. Other identifying informa-
tion may also be recorded. Only
those who are registered a pre-
scribed length of time prior to
the date of election are allowed
to vote.

Formerly voting was “open,”
but it is now generally provided
by law that each voter’s ballot is
to be kept secret from the time
it is marked until it is counted.
To this end it must be so folded
as not to permit the markings to
be observed, handed to an elec-
tion official, and by him depos-
ited without unfolding in a box
provided for the purpose. This
box is not to be opened until the
polls close. Further to insure se-
crecy, laws frequently provide
that only black lead pencils may
be used in marking the ballots.
Such pencils are provided in the
booths.

If any voter by reason of in-
firmity desires help in marking
his ballot, the laws frequently
provide that booth officials, rep-
resenting opposing parties, may,
in each other’s presence, give
him such aid as he requires.

It is usually provided that a
voter may vote a “straight ticket,”
i.e., place his X or other desig-
nated mark in a circle at the head
of his party’s column of candi-
dates. So placed, this mark indi-
cates a vote for each person in
the column. If the voter who
makes such a mark desires to
vote for one or more persons
nominated by another party, he
may draw a line through his
party’s candidates for those po-
sitions and place an X opposite
the name of the other party’s
candidate. In this event his vote
will count for all candidates in his
own party’s column on the bal-

lot except those marked out.
Such a ballot is known as a
“scratched ballot.”

In counting the ballots the
fundamental rule of law is to as-
certain the intention of the voter
and to preserve the secret of the
voter’s identity. To the latter end,
rules for marking the ballot by
the voter must be followed by all.
Peculiar marks might easily fur-
hish a guide to the voting of indi-
viduals.

Counting may begin only at
a time specified by law, usually
at the close of voting, and must
continue uninterruptedly until it
is finished. Tabulations must be
made on prescribed forms. All
those entitled to participate in
the count are generally required
to participate as to every ballot;
division of the task among mem-
bers of the body is prohibited.

Where proportional repre-
sentation is employed, the entire
count of the ballot is generally
at some one central place— not
at the several polling places.

When the counting is com-
pleted, certificates of the result
must be executed by the proper
officials. These certificates be-
come the official evidence of title
to the offices filled.

Ballots, after being counted,
are generally required to be kept
for a limited period of time so as
to be available for a recount in
case error is claimed. After such
time they are destroyed.

1 43 Stat. 1070, 2 U.S.C. 241.

2 Art. |, Sec. 4, Subsection 1,
modified by Constitutional Amend-
ment XVII.

3 Art. Il, modified by Constitu-
tional Amendment XII.



Part 111, Chapter VI

Official Action

Officers have only such pow-
ers as are conferred upon them
by law, and the law confers these
powers only upon such persons
as are invested with the office to
which the powers pertain. In a
sense it may be said that the
powers are conferred upon the
office rather than upon the of-
ficer, but since only persons can
exercise powers, it is more real-
istic to regard the powers as con-
ferred upon the office holder.

It becomes important to
know, therefore, in every in-
stance, whether the person who
purports to exercise official pow-
ers has in reality been invested
with the office. His title to the
office may derive from election
or from appointment. Both elec-
tion and appointment signify the
will of those who have the right
to choose that the person cho-
sen shall have the office, but, to
be effective for the purpose, that
will must be expressed in the
manner required by law. If the
choice is expressed through elec-
tion, the electoral procedure
must be complied with and the
results of the election must be
certified by the proper officers
and in the appropriate manner.
If the choice is expressed by ap-
pointment, the appointing officer
must himself possess the requi-
site status and authority and
must certify his designation of
the appointee in appropriate
form.

If a person takes possession
of an office when there has been
neither the substance nor the
form of his choice, his actions in
his purported capacity are null
and he himself may be liable in
damages to any person injured
thereby. But it sometimes occurs
that possession of office is taken
when there is a defect of title ei-
ther in substance or in form and
yet title to office may appear to
be in the possessor. The count
of votes, for example, may have
been erroneous and yet the cer-
tificate of election may have been
issued in reliance thereon. Or the
voters’ choice may actually have
been made, but through inad-
vertence the formalities of certi-
fication may have been improp-
erly complied with. In such case
the person in possession is said
to act “under color of office” and
for certain purposes his acts may
be as valid as though his tide to
the office were clear.

This doctrine of color of of-
fice is grounded in necessity. The
uninterrupted continuance of
official functioning is often of
great importance to the public
and the consequence of nullity
in official power may be serious
public inconvenience. Accord-
ingly the law recognizes the sta-
tus of an “officer de facto,” one
who acts under color of office,
although lacking some element

of complete title, in contradis-
tinction to the status of “officer
de jure,” in whom all the ele-
ments of title are legally perfect.

The acts of an officer de facto
are usually, therefore, valid inso-
far as the public is concerned.
Subordinates are justified in act-
ing upon the instructions of such
officer, the business of the office
is validly transacted, and persons
whose interests are affected by
the official acts performed are af-
fected as though the acts were
those of officers de jure. In other
words, the state’s powers are ef-
fectively exerted, although the
person exercising them may not
have had perfect right to bring
them into play.

But the consequences to the
person thus exercising the pow-
ers of the state may be different.
Personal advantages flowing
from the possession of the office
may be lost. A suit to recover
salary or other emoluments will
generally fail. And the protection
afforded by title to the office
against the demands of persons
injured by official action may fail.
As against such person the de
facto officer may stand as a mere
tort feasor, one who has done a
private wrong without the pro-
tection of official authority.
Where the act of such de facto
officer, however, results in a
criminal charge—as, for ex-
ample, of murder for the slaying
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of a resisting offender— the
courts are inclined to regard
bona fide color of office as a de-
fense.

To import validity to official
action it is frequently necessary
that it be accomplished in a pre-
scribed manner or evidenced in
a prescribed way. Particularly
where the official act affects the
interests of private persons is it
hecessary that it be evidenced by
a proper record or certificate and
performed with due regard for
reasonableness, fairness and
good faith. Indeed, the require-
ment of record grows out of the
requirement of reasonableness,
fairness and good faith. The
record enables those affected to
know just what has been done
and whether these requirements
have been met. It must not be
supposed, however, that all offi-
cial conduct must be in writing
nor that every detail of those
transactions requiring record
need be set down. It is enough if
the vital features of such action
be entered of record.

Where the official act in ques-
tion is to be done by a body con-
sisting of a number of persons,
it is the corporate action of the
body rather than the separate
acts of the members which pro-
duces legal results. The views or
conduct, even the votes, of such
members are of no consequence
as official acts and in many in-
stances need not be recorded or
made available to persons af-
fected. Sometimes, of course, the
formal votes of members must
be recorded so as to supply evi-
dence of the taking of official
corporate action.

Unless otherwise specified in
the law establishing a board or
other official group, the vote of
a majority binds the whole.
Whether the required proportion
be of those present or of the to-

tal membership must be deter-
mined from the governing law.
Such law will also set the mini-
mum number of members who
may constitute a quorum to do
business.

Unless otherwise expressly
provided, the official acts of bod-
ies having more than one mem-
ber must be done in meeting, i.e.,
where the members are physi-
cally present. While the views of
members may be expressed by
letter or messenger and any acts
preliminary to official action may
be accomplished out of meeting,
the actual voting on questions
put must be while meeting is
regularly in session. “Round rob-
ins,” letter or telephone votes or
other attempts to signify suf-
frage are invalid against attack.
If no attack is made, however, the
presumption of regularity attach-
ing to a record which is correct
on its face will suffice to put the
action into effect.

The requirement of meeting
grows out of the theorem that
the action taken is the action of
the group, not of its members.
Group action implies a group
will, and the process of forming
a group intent implies the inter-
action of one mind upon another
until a common understanding
is arrived at. The provision for
majority rule is only a concession
to practicality. It makes the arbi-
trary assumption that the mind
of the majority is that of the

group.

Where the law requires
record evidence of official action,
as a general rule no other evi-
dence will suffice. The record it-
self must be produced, and oral
testimony or other secondary
evidence of the official transac-
tion will not be received.

Such record evidence, fur-

thermore, must show all the facts
necessary to the jurisdiction of
the official body and all the es-
sential elements of the action it-
self. There are, however, certain
presumptions of regularity which
will be indulged in in the absence
of direct proof to the contrary.
Thus, a record attested by the
clerk as that of a board’s action
will be presumed to indicate a
proper vote until the contrary is
directly shown.

If the body’s action is re-
quired by law to be evidenced in
any particular manner, as, for
example, by the attestation of its
clerk, or under his official seal,
or by the signatures of all the
members, these requirements
must be met.

It is in general true that the
incumbents of official position
can not bind their successors.
Thus, laws passed at one legis-
lative session may be repealed at
the next, policies adopted by one
officer may be revoked by his
successor, appointments made
in one administration may be
replaced by others made in that
following.

But where official action has
resulted in the acquisition of
vested rights the power to revoke
such action is generally cut off.
Thus, a title to land acquired by
a settler in pursuance of the com-
pleted official action of the offic-
ers of the Land Office can not be
revoked by a later set of officers.
Accounts finally settled by the
proper officers can not later be
reopened so as to divest the par-
ties of title to property acquired
in the transaction. If, however,
the acquisition of the title or
other vested interest has been
brought about by fraud or du-
ress, a court of equity may upon
application by the government
set it aside.
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Part 1V, Chapter 1

The Nature
of Administrative
Regulation

State regulation of human
conduct may be effected through
the imposition of duties which
are directly enforced by state
agencies or through the creation
of private rights which enable
their possessors to call upon the
state for enforcement. The exist-
ence of both rights and duties
may be proclaimed by legislative
or by other official action. In the
Anglo—American system of gov-
ernment the traditional agency
for official declaration of rights
and duties has been the judi-
ciary. To it, furthermore, has
been largely committed the en-
forcement of duties directly im-
posed, e.g., the duties imposed
by the criminal laws, and the en-
forcement of rights given to pri-
vate persons when, and if, such
persons demand such enforce-
ment.!

In the periods marked by a
high degree of individualism, the
states tended to rely upon the
device of private rights, leaving
to the possessor of such rights
the option of seeking their en-
forcement, the states themselves
assuming the role of umpire in
determining whether those
rights have been violated. Hav-

ing made such determination, a
state would put its force at the
disposal of the successful liti-
gant. Only in matters where the
public interest was deemed para-
mount to private interest did the
state resort to direct enforce-
ment of duties. Such matters
were generally those relating to
the public order, the public
safety and, as a corollary, the
protection of life, property,
health and morals.

In the more recent period
marked by a greater insistence
on public as contrasted with pri-
vate interests, however, states
tend to rely more strongly upon
the device of direct enforcement
of duties and to multiply the
number of agencies to which
such enforcement is committed.
A larger and larger number of
acts are given the character of
crimes and misdemeanors—acts
not immoral in character but con-
travening public sentiment—and
are thus brought within the regu-
lative cognizance of courts. And
non-judicial agencies of direct
enforcement are set up for the
administration of new regu-
lations which the courts are
deemed less well fitted to handle.

To these non-judicial agen-
cies are frequently committed
powers which partake of the na-

ture of legislating, judging and
executing. To differentiate these
powers from the legislative, ex-
ecutive and judicial powers con-
stitutionally vested in legisla-
tures, courts and executives, the
courts have adopted the desig-
nation “administrative”; and the
non-judicial agencies of admin-
istration to which such powers
are committed have come to be
known as administrative agen-
cies.

The term “administrative
regulation” is used in this part
of this book, therefore, in a more
restricted sense than that which
might be inferred from the text
of Part lll, in which “administra-
tion” was defined as all govern-
ment in action. The more re-
stricted meaning is harmonious
with the larger, in that adminis-
trative regulation partakes of the
nature of all three of the tradi-
tional powers of government. But
in its acquired connotation it de-
scribes regulation effected
through agencies other than the
legislatures and the courts. “Of-
ficial regulation” might be a bet-
ter term, but for convenience the
more popular usage will be fol-
lowed.



Administrative regulation is,
for the most part, of a sup-
plementary character. It pursues
the administrative policy set
forth in the law from which it
derives its authority, and at the
same time often elaborates the
details of that policy so as to “fill
in the gaps.” Legislative provi-
sions applied to complex and
wide-spread conditions, to be
successful, must be broad and
general in terms. The attempt to
be specific in detail is seldom
within the competence of legis-
lators; and in any event some
adaptation to the conditions of
time and place is nearly always
desirable. This adaptation is se-
cured through the exercise of
official discretion.

The range of human activity
subject to administrative reg-
ulation is as broad as the law. As
applied to non-commercial activi-
ties, it has been accepted as nor-
mal for generations. As applied
to business activities it has en-
countered more resistance—
naturally enough, in view of the
fact that business is largely
grounded on Contract, in which
the idea of individual right and
freedom is carried to its peak. As
the demands of society as a
whole have encroached more and
more upon the prerogatives of
the individual in recent times, the
utilization of administrative
regulation in the control of busi-
hess enterprise has enormously
increased. Indeed, its flexibility
has rendered it so adaptable to
the complexities of business that
business regulation has come to
be its outstanding function.

The accomplishment of gov-
ernmental objectives through
administrative regulation is ef-

fected both directly and indi-
rectly. Directly, the law may de-
clare its policy and impose upon
persons the duties incidental
thereto. The function of enforc-
ing these duties may then be
given to administrative agencies
which through the exertion of
the power of making rules, find-
ings and orders may both
supplement the major policy in
detail and carry it into execution.
Indirectly, the law may act toward
the accomplishment of some
other objective, such as the col-
lection of revenue through taxes
or the purchasing of commodi-
ties for proprietary operations,
which measures in effect will
regulate the lines of conduct
aimed at. Much of the most im-
portant regulation is accom-
plished in this indirect manner.
The execution of these measures
is confided to public officials in
whom certain discretionary pow-
ers are of necessity reposed.

The two chief means for the
accomplishment of govern-
mental objectives through ad-
ministrative regulation are the
license and the official order, of-
ten referred to as the admin-
istrative order to distinguish it
from judgments or decrees or
the other orders of courts.

(1) THELICENSE. A license is
an authority or permission
granted by some agency of the
state to do that which without
such permission is illegal. Per-
mits and franchises are akin to
licenses. Technically, a permit
describes a permission to do a
single thing, e.g., to build a
house, whereas a license usually
refers to a course of conduct. A
franchise technically implies au-
thority to make some use of pub-
lic property, e.g., to operate
street cars in a public thorough-
fare, but the term is often applied
to other sorts of permissions. In
fact, the terms “license,” “per-
mits” and “franchise” are often
used interchangeably, the Su-

preme Court of the United States
having at times used them as vir-
tual synonyms.

The device of licensing is pre-
ventive rather than curative: in
this lies much of its effectiveness
as a means of regulation. The
person seeking the license may
be required to show proper quali-
fications before the license is is-
sued and may be stopped in his
activities by the suspension or re-
vocation of his license in case of
failure to comply with require-
ments. This device, therefore,
invests the state with a species
of paternal control often more
effective than any other legal
remedy. A lawyer, for example,
who misappropriates the funds
of his client is subject to the sum-
mary power of the court to order
restitution in addition to the or-
dinary civil liability enforceable
by suit. A motorist who shows
recklessness or ineptitude on the
road may have his license re-
voked and be thereby barred
from further driving.

The requirement of “due pro-
cess” must be observed in the
granting or withholding of li-
censes; consequently, favoritism
must not be shown nor arbitrary,
capricious or corrupt official ac-
tion be committed. But reason-
able classifications may be made
for the purposes of licensing so
long as the differences are real.
Within classes, however, equal-
ity of treatment is mandatory.

(2) THE ORDER. The admin-
istrative order has already been
substantially described. It is not
essentially unlike the order of a
court. It must comply with due
process, but if it does so comply
within the range of the officer’s
power and authority it binds the
interests of those affected by it
as effectively as a court order.
Facts found as a basis for it are
usually, though not always, un-
reviewable in the courts. But
such an order does not declare
the law; rather it is normally re-
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viewable by the courts to test its
legality. Legally it is not a bind-
ing precedent, though, practi-
cally, consistency is indis-
pensable in continued official
dealings. It may require the do-
ing of many sorts of acts which
courts may order, but its provi-
sions are not self-executory. No
process issues directly to com-
pel their obedience. But courts
may make such orders the basis
of their own orders, and refusal
to comply may then be punished
as a contempt of the courts. The
administrative order does not
adjudicate private rights but it
may interpret and enforce duties
imposed by the state. In so do-
ing, it may make findings which
become the basis for adjudica-
tions when acted upon by courts.
Such action by courts may be
mandatory.

Administrative regulation
may be grounded in any of the
basic powers of government.
State regulation is based largely
upon the police power. Federal
regulation finds much of its sup-
port in the commerce clause of
the Constitution and the clause
conferring power to regulate
money. But any of the other pow-
ers of state or Federal govern-
ment may be invoked, particu-
larly when the regulation is
sought or obtained by indirect
rather than by direct measures.
The more important of these
powers have been discussed in
the portion of this book devoted
to Constitutional Law.

The principal limitations
upon the exercise of these pow-
ers have likewise been discussed
under the headings of due pro-

cess of law, equal protection of
the laws, the obligation of con-
tracts, and the necessity for ex-
press grants of constitutional
power to the Federal Govern-
ment. In administrative agencies,
the constitutional difficulties at-
tendant upon the fusion of pow-
ers partaking of the nature of the
legislative, the executive and the
judicial, have also been dis-
cussed under the headings of
delegation and separation of
powers. These discussions will
not be repeated here, although
they are basic to many of the
problems of administrative regu-
lation.

1 For a discussion of the
nature of rights see Part I.

2 Private persons may also
grant licenses to perform acts
upon their property which without
such licenses would be illegal. @



Part 1V, Chapter |1

Procedurein

Administrative
Regulation

The state, through adminis-
trative regulation, constantly af-
fects private interests. These in-
terests may be those of person,
or property, or reputation—in
short, any of the interests known
to the law. They may be affected
by any of the multifarious pro-
cesses of government which im-
pinge upon the economic, the
social, the moral or the intellec-
tual life of the people.

So long as the administrative
agencies exercise the powers
confided to them in the manner
prescribed by law, those whose
interests are affected must abide
the result. If, however, the admin-
istrative power is abused or its
limits transgressed, the law pur-
ports to afford redress, either by
way of prevention or of repara-
tion; but it must be observed that
in some respects the means of
redress have as yet been only
imperfectly developed.

Those whose interests are
affected by administrative action
may complain either because of
the manner in which a power is
exercised or because the limits

of the power itself have been
transgressed. The one may as
seriously affect the person’s in-
terests as the other, and such
person is as much entitled to
protection against improper pro-
cedure as against the improper
assumption of substantive
power.

The present chapter, there-
fore, will be devoted to the legal
requirements of administrative
procedure. The next will deal
with the limits of administrative
power.

Administrative procedure is
as diverse as administrative ac-
tion; it must of necessity vary
according to the nature of the
proceeding and the objectives to
be attained. To the lawyer,
trained in the rigors of court pro-
cedure, it often seems formless
and even chaotic. But regulative
functions formerly vested in
courts have often been commit-
ted to administrative agencies
because of a popular belief that
the stiff formalities of court pro-
cedure impeded the attainment
of desired results, or that rights

were sometimes lost in the
meshes of procedural red tape.
Such administrative agencies
were often expressly released by
law from the obligation to follow
the rules of court procedure, and
in some instances were com-
manded to disregard them.

Experience has shown, how-
ever, that informality can some-
times be overdone. Procedure,
after all, is only the organization
of effort for the accomplishment
of results, and complete disorga-
hization may be more harmful
than over-organization. Lack of
organized procedure not only
impairs efficiency but it easily
results in injustice. It is but a
short step from careless proce-
dure to tricky procedure, and the
unwary may be as effectively un-
done by formlessness as by over-
formality. There is more than a
little truth in the legal adage that
“formalism is the handmaiden of
liberty.” Ways of doing things
which are known in advance to
all who are acquainted with the
agency in question not only fa-
cilitate the dispatch of business

93



94

but tend to preserve the sub-
stance of fairness and rectitude.
And, what is quite as important,
they serve to maintain public
confidence in that fairness and
rectitude. The ideal, therefore, is
the development of the kind of
procedure in each agency which
will best fit its peculiar require-
ments, sufficiently regular for
efficiency and predictability, suf-
ficiently flexible for dispatch and
the attainment of justice in each
particular case.

To a large extent, each
agency makes its own rules of
procedure. In many cases the
statutes which create them spe-
cifically authorize them to do so.
In some cases a few items of pro-
cedure are prescribed and the
rest left to the agency itself. In
nearly every case experience
tends to formulate the procedure
best adapted to the require-
ments.

Obviously no single system
of procedure will satisfy the re-
quirements of agencies whose
function is licensing, agencies
whose function is the issuing of
orders, agencies whose objective
is direct regulation, agencies
whose function is regulation
through the administration of
tax laws or the purchasing of
goods. Wherever private inter-
ests may be effected by admin-
istrative action, however, certain
minima of procedural require-
ments must be observed. These
minima may be succinctly de-
scribed as the requirements of
due process of law.

The most informal procedure
must comply with the require-
ments of due process. The el-
emental requirements are notice
and hearing.

Neither notice nor hearing
are required where they can do
the person concerned no good.

The establishment of a general
policy may generally be accom-
plished without notice to indi-
viduals. Thus, the establishment
of a general tax rate, or the de-
termination to exercise the
power of eminent domain for the
making of a public improvement,
or the decision to impose a gen-
eral police regulation, may be
law. fully accomplished without
notice to any individual whose
interests may be affected. In such
cases, however, a general notice
to all concerned may be required
by the law conferring the power
to act.

But the application of a gen-
eral policy to particular persons
will require notice if notice will
avail such persons anything.
Thus, the valuation of particular
pieces of property for tax pur-
poses requires notice, but the
assessment of a uniform poll tax
does not. Notice, however, need
be only in such form as will sub-
stantially serve the end. Thus,
notice given by a statute fixing
the time for hearing complaints
has been held sufficient. But no-
tice of a proceeding in the Inter-
state Commerce Commission to
order reparation for an over-
charge on a freight shipment
must be given personally, for
such an order, if made, may be
made the basis for a court order
which is a judgment.

The right to personal notice
may be waived either expressly
or impliedly. The holder of a li-
quor license, for example, may
be held to have assented to pro-
ceedings for cancellation by the
very acceptance of the license.

Notice means original notice,
i.e., notice of the origination of
the proceedings; it is not neces-
sary that fresh notice be given
of every step. One having proper
notice of the pendency of a pro-
ceeding is bound to follow the
subsequent steps by his own dili-
gence. Such diligence may con-
sist in the employment of coun-
sel.

It is essential to due process
that a party concerned be ap-
prised of the substance of any
complaint which is made against
him and of the nature of the de-
mands or requirements sought
to be enforced. It is not essen-
tial to due process that such in-
formation be given in any par-
ticular form nor that it be given
at any particular point of time.
But it is essential that it be given
in time to enable the party to pre-
pare to meet the charges and to
present his own side of the is-
sue.

Notice should specify the
time and place of hearing when
hearing is to ensue.

It is not always necessary
that notice precede official ac-
tion. In emergency cases under
the police power property may be
possessed before notice is given.
Even under the power of eminent
domain it is sufficient if notice is
given before an owner’s rights
are actually disposed of. Since
those rights may be only rights
to compensation, the property
may be seized forthwith and no-
tice of the compensation pro-
ceeding given later.

Hearing need not be formal
to comply with the requirements
of due process. But it must be
fair. Opportunity to meet
charges, to present facts, to
make comment or argument if it
would be helpful, are generally
regarded as in. dispensable. No
particular form or length of ar-
gument, however, is essential,;
the sound discretion of the offi-
cial body is the guide.

As a corollary to the require-
ment of a fair hearing is that of a
fair and impartial tribunal which
acts reasonably and in good
faith. Arbitrary, capricious or cor-
rupt action violates due process.

In some of the larger ad-
ministrative agencies, such as
the Interstate Commerce Com-



mission, the state utilities corn.
missions, or certain bureaus in
the Department of Agriculture,
the volume and regularity of
business have stimulated the
development of procedure al-
most as regular as, although not
precisely like, that of courts.
Hearings before these bodies
proceed along regular lines and
fairly definite rules are followed.
Some of these bodies have is-
sued printed rules of procedure.
The more important steps in for-
mal procedure follow:

(1) COMPLAINT, DEMAND
OR PROPOSAL. In “formal” pro-
ceedings complaints, demands
or proposals which affect private
interests are formulated in writ-
ing in much the same fashion as
are petitions or bills of complaint
in court procedure. Such formu-
lations should be sufficiently
complete and specific to advise
the party concerned of the na-
ture and effect of the proposed
action and to enable him to pre-
pare his defense or counterclaim.
The formulations must be broad
enough to lay the foundation for
all evidence to be introduced,
and for the final order to be is-
sued. Amendments, however, are
usually allowed with liberality,
provided only that the party con-
cerned is not taken by surprise
and has additional time, if nec-
essary, to prepare to meet the
new allegations. Such complaints
or demands should set forth in
simple and concise language the
ultimate facts necessary to make
out the case, leaving evidentiary
facts to be brought out in proof.!

Demurrers are not usually
employed in the procedure of
administrative bodies, but mo-
tions, accomplishing much the
same purpose, may be used.

Answers, either in denial or
in confession and avoidance of
the allegations of the complaint,
may be filed by the party con-
cerned.

As the result of these writ-

ten filings, the issues, i.e., the
points upon which there is dis-
agreement, emerge, and the evi-
dence is directed only to the es-
tablishment of controverted
points.

In much administrative pro-
cedure, however, the issues are
brought out more informally, ei-
ther in the shape of informal
communications, or orally at the
hearing. In such cases the points
in issue may only emerge after
the evidence is in, the tribunal
itself formulating them in its own
way, perhaps only in its own
mind.

(2) HEARING. Statutory re-
quirements aside, and those set
up by the administrative body’s
own rules, the hearing need have
only the elements necessary to
“due process,” i.e., fair opportu-
hity to present one’s cause, good
faith, impartiality, serious atten-
tion. The judicial rules of evi-
dence need not be adhered to,
nor is any particular order of pre-
sentation necessary. “Hearsay”
evidence may be received if it
reasonably tend to prove the
point in issue. Witnesses need
not be sworn.

But reasonable opportunity
to rebut the evidence produced
by the government must be af-
forded. In this connection, a
point much argued is whether
the body conducting the hearing
may consider evidence drawn
from its own files and not sub-
mitted to the party concerned for
cross-examination or rebuttal.
The general consensus of opin-
ion in the United States is that it
may not; that “due process” re-
quires a disclosure of all the evi-
dence to be considered by the
tribunal and full opportunity to
disprove or rebut it. The
effectiveness of this requirement
has limits, however, for portions
or all of such evidence may al-
ready be in the minds of the
members of the board, and its
effect upon the issues of the

pending case may be difficult to
exclude or impossible to esti-
mate. Such results are inherent
in a system of adjudication in
which the functions of legislator,
prosecutor and judge are
merged in the hands of the same
persons. Reliance can be placed
only in the requirements of im-
partiality and good faith.

One of the prime requisites
for effective “hearing” is the
power to compel the production
of pertinent evidence. In such
proceedings this power is im-
plicit in the power to punish for
“contempt.” Courts possess this
power as an indispensable at-
tribute of judicial authority. Do
administrative tribunals likewise
possess it or may it be conferred
upon them?

That they do not possess it
as an inherent power hardly
heeds argument. That it may not
be conferred upon them even by
statute has been repeatedly af-
firmed. In a case reviewing the
authorities, the Supreme Court
of Indiana reached the conclu-
sion that the power to punish for
contempt belongs exclusively to
courts, except in cases where the
State Constitution expressly con-
fers it upon some other body or
tribunal.?

A leading Federal case on the
subject is that of Interstate Com-
merce Commission v. Brimson.3
The Interstate Commerce Act
had empowered the Commission
to “inquire into the management
of the business of all common
carriers—and [to] keep itself in-
formed as to the manner and
method in which the same is con-
ducted and [to] have the right to
obtain from such common carri-
ers full and complete information
hecessary to enable the Commis-
sion to perform its duties and
carry out the objects for which it
was created.” Brimson and oth-
ers were subpoenaed and or-
dered to produce certain books
and to answer certain relevant
questions. They refused. The
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Commission, thereupon, pursu-
ing the provisions of the Act in-
voked “the aid of [a] Court of the
United States in requiring the
attendance and testimony of wit-
nesses and the production of
books, papers and docu-
ments.”—In disposing of the
matter the United States Su-
preme Court said: “The inquiry,
whether a witness before the
Commission is bound to answer
a particular question pro-
pounded to him, or to produce
books, papers, etc., in his pos-
session, and called for by that
body, is one that cannot be com-
mitted to a subordinate admin-
istrative or executive tribunal for
final determination. Such a body
could not, under our system of
government, and consistently
with due process of law, be in-
vested with authority to compel
obedience to its orders by a judg-
ment of fine or imprisonment.
Except in the particular instances
enumerated in the Constitution...
of the exercise by either house
of Congress of its right to pun-
ish . ..the power to impose fine
or imprisonment in order to com-
pel the performance of a legal
duty imposed by the United
States can only be exerted, un-
der the law of the land, by a com-
petent judicial tribunal having ju-
risdiction in the premises.® . .
“Without the aid of judicial pro-
cess of some kind, the regula-
tions that Congress may estab-
lish in respect to interstate com-
merce cannot be adequately or
efficiently enforced. One mode ...
of compelling a witness to tes-
tify ... is to make his refusal . ..
an offense ... punishable by fine
or imprisonment. A criminal
prosecution of the witnhess under
such a statute ... would be a case
or controversy, within the mean-
ing of the Constitution, of which
a court of the United States could
take jurisdiction. Another mode
would be to proceed by informa-
tion.... If however, Congress, in
its wisdom, authorizes the Com-

mission to bring before a court
of the United States for determi-
nation the issues between it and
a witness, that mode of enforc-
ing the Act of Congress, and of
compelling the witness to per-
form his duty, is said [by the de-
fendants] not to be judicial, and
is beyond the power of Congress
to prescribe.

“We cannot assent to any
view of the Constitution that con-
cedes the power of Congress to
accomplish a named result indi-
rectly . . . but denies its power
to accomplish the same result
directly....”

This method of compelling
the production of evidence, au-
thorizing an administrative tribu-
nal to seek the aid of a court in
the enforcement of its order, has
become standard throughout the
United States. It transfers to the
court the power to determine fi-
nally the propriety of the request,
and makes refusal to answer,
when such propriety is deter-
mined, a contempt, not of the
commission but of the court.

In determining the propriety
of questions to be answered, the
courts are mindful of the “due
process” clause and of the con-
stitutional provision against “un-
warrantable searches and sei-
zures.” Amendments, Art. IV.
Boards and commissions have
generally broad powers of inves-
tigation appurtenant to their
power to regulate but they may
not, in the language of Justice
Holmes, “direct fishing expedi-
tions into private papers on the
possibility that they may disclose
evidence of crime.”>

The constitutional provision
excusing any person from in-
criminating himself applies to
testimony before administrative
bodies as well as before courts.
The legislature may, however,
provide that no testimony so
given may be used against such
person, and in such case the
privilege of refusing to testify is
removed. The immunity granted

must, however, be as broad as
the privilege which is taken away.

While a litigant is entitled to
the consideration of the full num-
ber of members necessary to pro-
nounce a decision, it is not nec-
essary that such entire number
hear the testimony of all, or in-
deed of any, of the witnesses.
The testimony may be taken by
masters, examiners or other
properly deputized persons and
presented in transcript for the
consideration of the members.
Where the number of members
is large, the statutes frequently
authorize boards or commis-
sions to sit in sections. Sessions
of the whole membership of the
Interstate Commerce Commis-
sion, for example, are relatively
infrequent.

(3) ARGUMENT. There is no
right to any particular form or
argument unless it is conferred
by statute. Indeed it is within the
discretion of the administrative
body to dispense with it entirely.
There may be cases, however,
where such refusal would
amount to an abuse of discre-
tion.

It is common practice to limit
argument to written briefs.

(4) FINDINGS. In the absence
of statutory requirement, no par-
ticular form of finding from the
evidence presented to an admin-
istrative body is necessary. The
findings may be embodied in
writing but there is no constitu-
tional requirement that they be
so. Yet in whatever form they be
discoverable, it must appear that
they bear reasonable con-
sonance to the law and the facts
and be not merely whimsical or
arbitrary or in bad faith; other-
wise the requirements of “due
process” are not met.

(5) THE ORDER. While much
administrative activity is trans-
acted informally, the vital part of
any formal administrative pro-



ceeding is the order in which it
terminates. It is by the record
that the body speaks, and the
order is the vital part of the
record. Like the verdict of a jury
and the other preliminary steps
in court procedure which, in and
of themselves have no effects, so
the steps preliminary to the or-
der are only effective as leading
to it. It is the order which affects
the rights of parties, and all sub-
sequent steps are based upon
it. If the courts take jurisdic-
tion in the premises it is to re-
view the order, to affirm, annul
or modify it. Declarations or ex-
planatory statements made by
the body’s members or represen-
tatives have in themselves no
legal force. They may, however,
help to interpret it or to indicate
the result of future decisions.

(6) REHEARINGS AND AP-
PEALS. While proceedings for re-
view are often provided in admin-
istrative matters, neither re-hear-
ings nor appeals are necessary
to comply with due process of
law. If the first ‘hearing be con-
stitutionally adequate no further
proceedings are necessary. It is
not uncommon, however, for the
statute creating an administra-
tive body and prescribing its pro-
cedure to provide for an adminis-
trative review. Thus, an order of
the land office may be reviewed
by the Secretary of the Interior,
or an order of the immigration

authorities by the Secretary of
Labor. In some instances review-
ing bodies are expressly estab-
lished, such as the Board of Tax
Appeals in the Federal revenue
service and the Court of Customs
and Patent Appeals.

It is an established principle
of law that where a right of ad-
ministrative review is provided,
courts will not take jurisdiction
to review until the administrative
remedy is exhausted.

It is generally held that find-
ings of fact made by adminis-
trative bodies will not be re-
viewed by courts for correctness;
if the procedure has been proper
and the limits of authority ob-
served, the administrative con-
clusions as to fact will not be dis-
turbed even though the court
thinks they are erroneous.
Courts will, however, review the
administrative Proceedings for
the purpose of seeing whether
the law has been complied with,
including the law conferring and
limiting jurisdiction and power.

In a few classes of cases, no-
tably utility rate cases, the Fed-
eral courts have asserted the
right to retry the facts as well as
to review the law. A judicial find-
ing of the value of a property for
the purposes of rate fixing has
been held essential to due pro-
cess.b

1 The rules here are not
substantially different from those
governing the preparation of
petitions under Judicial Code
procedure.

2 Langenberg v. Decker, 131
Ind. 471 (1892).

3154 U.S. 447 (1894).

4 Even the power of Congress
to punish has been held to be
limited to cases in which it was
investigating a matter about which
it had a right to inquire, e.g., in
the legitimate exercise of its
legislative function. It may not
assume judicial functions.
Kilbourn v. Thompson, 103 U. S.
168 (1881).

5 Federal Trade Commission v.
American Tobacco Co., 264 U.S.
336 (1924).

6 Dissenting opinions have
challenged this doctrine with
much force. Ohio Valley Water Co.
v. Ben Avon Borough, 253 U. S.
287 (1920).
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Part 1V, Chapter [11

Official Power

and

Administrative Regulation

Procedural matters aside, the
law of administrative regulation
is mainly concerned with the ex-
tent and limits of official power.
Such power may be ministerial—
power to do only those acts
which the statute prescribes in
those ways which are desig-
hated; that is to say, it may be
non-discretionary in character.
Much official power is of this
kind, and many non-discretion-
ary acts are of the greatest con-
sequence in the affairs of state.
But such power and such acts
present few legal problems other
than those concerning the con-
stitutional right of the legislature
to prescribe the acts in the first
place. The chief legal problems
arise in connection with discre-
tionary acts, those which are not
prescribed by law nor subject to
correction or reversal by courts.!

It is often said that the field
of official discretion is marked by
the limits of judicial review. This
statement overlooks the limits
on discretion which may be im-
posed by legislation, but for
many purposes of legal discus-
sion it substantially states the

case. It does not, of course, mea-
sure the field of discretion; it
merely says that the field ex-
tends to another of similarly un-
defined area. But from the deci-
sions of the courts in particular
cases, a line can be pricked out
from point to point, which estab-
lishes a somewhat elastic bound-
ary.

It is, indeed, worthy of note
that the limits of judicial review
have been largely established by
the courts. But the court deci-
sions have resulted largely from
the interpretation of statutes and
many of such statutes would
doubtless have been amended in
plainer language had the oppo-
site interpretation been put upon
them. But it should also be ob-
served that the courts have oc-
casionally asserted a disposition
to take back some of the terri-
tory they have voluntarily re-
linquished, and in some cases
have succeeded in doing so.

It has already been observed
that the courts pretty generally
refuse to overhaul the findings

of administrative agencies as to
the facts of any given situation,
though their self-restraint is not
uniform.2 Where it exists, this
administrative capacity for final
decision has an important con-
nection with administrative dis-
cretion, for most discretionary
acts involve the determination of
facts. Discretion, however, tran-
scends the determination of
facts; it involves, likewise, the de-
termination of action. Assuming
the existence of known facts, the
question confronting the admin-
istrator is what to do about them,
a question which the mere facts,
themselves, do not always an-
swer.

Discretionary action may be
action in the line of a policy or it
may be action from case to case
with no line of policy guiding it.
From the time of the Greek phi-
losophers, political science has
wrestled with the problem of
settled rules of conduct versus
justice in particular causes. This
problem, of course, has chiefly
vexed the courts. Settled rules of
law are essential both to stabil-
ity and to progress. Economic



and other enterprise can only
flourish where the rules can be
depended on to remain fairly
constant. Hence, the general
urge driving legislatures as well
as courts to bring stability and
consistency into the law. But gen-
eral rules, inflexibly adhered to,
often work hardship in individual
cases. Human intelligence is not
equal to the task of framing gen-
eral propositions sufficiently
comprehensive to include all pos-
sible cases. Even if all existing
instances could be known before
a generalization were made, new
variations would be created by
ever changing Life before the
generalization could be appre-
hended. Hence, the rebellion on
the part of many persons against
the tyranny of rigid rules and the
demand for “justice” in every case
on its own facts. In this struggle
between “law” and “justice” the
issue of battle wavers from side
to side as the one or the other
desideratum appeals to the pub-
lic consciousness. The desire for
justice in particular Cases, as
well as the desire for flexibility
and dispatch in the transaction
of business, is responsible for
the creation of many administra-
tive agencies to perform tasks
which formerly were entrusted to
courts. Not being law making
bodies, the administrative bod-
ies need not observe precedents.
The statutes creating them, fur-
thermore, often enjoin that each
case be settled “on its own mer-
its.” Hence, we find boards and
commissions and other adminis-
trative agencies professing a
high degree of case to case ac-
tion. In point of fact, however,
some degree of consistency is
indispensable to successful op-
eration; some establishment of
policy is vital to administration
of any kind. Within the field of
his discretion, each administra-
tor may establish policies, lines
or schemes of conduct looking
to the future.

From the standpoint of those
whose interests are affected by
administrative regulation, the
important point in connection
with discretionary action is its
freedom from the impact of pri-
vate rights. When the acts of
courts through the operation of
stare decisis become the basis of
rules of law, private rights grow
up in their shadow, for interests
acquired in reliance upon prece-
dents will be protected when the
precedents are followed. But if
the precedents need not be fol-
lowed, no rights will arise for
there will be no assurance of the
protection of interests.

It is this characteristic of ad-
ministrative action which brings
it into sharpest controversy. Dis-
cretionary action becomes “per-
sonal government” in which the
administrator is free to act as he
thinks best, without the compul-
sion of law. So long as he remains
within the sphere of his discre-
tion, his acts cannot be corrected
in the courts and the effect of
such acts upon the interests af-
fected must be borne without
redress. The “conservatives,”
therefore, generally distrust
administrative regulation. Liber-
als, on the other hand, citing its
freedom from the drag of prece-
dent and its “business-like” di-
rectness in action, turn to it more
and more as an instrument of
progress.

Any attempt to set forth in
concrete detail the range and
variety of discretionary action
would array all the agencies of
government in their impact upon
private interests. The few ex-
amples following must suffice.3
They give some idea of the na-
ture and scope of discretionary
regulation.

“Perhaps we are most accus-
tomed to the idea in the field of

local government. We have long
had our Boards of County Com-
missioners, our School Boards,
our Boards of Township Trust-
ees. We have grown accustomed
to the fact that they levy taxes,
decide which of two tracts of land
shall have the benefit of a new
road, decide whether a contrac-
tor has or has not complied with
the specifications in his contract;
that they make and execute the
hecessary regulations for the
conduct of schools, the building
of bridges, the fencing of cattle,
the abatement of nuisances. We
are beginning to get accustomed
to the ‘commission’ form of
government for cities. Although
we have long had boards of elec-
tions charged with the ministe-
rial task of providing the neces-
sary facilities and performing the
actual work of holding the elec-
tions, we are hardly yet used to
the thought that these boards
can perform the judicial func-
tions of determining who may
vote, of passing on the validity
of disputed ballots, and of finally
declaring which of two contest-
ing candidates is entitled to the
office.

“So, too, the delegation to a
tax commission of all or most of
those powers, formerly exercised
by courts, in the cases of dis-
puted assessments, etc., is still
new enough to arouse a recollec-
tion of the past in the mind of
the average lawyer. Likewise the
proposition to take from Con-
gress the prized privilege of set-
tling quadrennially the political
and legislative questions pertain-
ing to import duties, and to vest
that function in a Tariff Commis-
sion, is still sufficiently novel to
provoke sharp controversy on
both sides of the political fence.

“But, passing from the con-
sideration of these ‘govern-
mental’ matters, we find the In-
terstate Commerce Commission
firmly in control of nearly ninety
per cent of the transportation
business of the country. State
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railroad commissions control the
most of the remainder. Not only
may these bodies fix the rates of
freight and fare and prescribe the
routing, the distribution of cars,
the nature of the facilities offered
and the kinds of services to be
performed by the carriers, but
they may require exhaustive re-
ports of the business and earn-
ings of the companies, they may
prescribe the forms of accounts
to be kept and prohibit all oth-
ers, may permit or refuse ar-
rangements and combinations
between the carriers them-
selves—in short may practically
control the business of the rail-
roads from beginning to the end.
And in addition they may hear
complaints of violations of the
law and may assess damages to
the injured parties. In this con-
nection it must be borne in mind
that the interests affected are not
only those of the railroads but
also those of the shipping and
the traveling public. One has but
to put himself back into the at-
titude of mind of fifty years ago
when the business of transport-
ing goods and people was prac-
tically a private affair, subject
only to a little more public con-
trol than other business, and that
control exercised mostly through
the courts, to see the addition
that has been made to the field
of administrative action. And one
has but to consider the power
that lies in the control of railroad
rates and services to ‘make or
break’ businesses, industries,
cities and whole sections of the
country, to appreciate the effect
of these bodies upon daily life.
“Broadening our circle of view
in this same field, we find that
not only is the matter of railway
transportation committed to the
more or less complete control of
administrative bodies but that
the various State and local Pub-
lic Utilities Commissions, Public
Service Commissions and other
commissions of more specific
jurisdiction such as Corporation

Commissions, Boards of Gas
Commissioners, etc., have an al-
most equally comprehensive
grasp on the regulation of the
street railways, the telephone
companies, the gas and electric
companies, the water companies
and all of the other semi-public
agencies for community service.
Rates, services, extensions of
equipment, additional capitaliza-
tion, franchises to enter a field
already occupied, the mainte-
hance of a system of competition
or of a publicly regulated mo-
nopoly; these and many other
matters are dealt with by com-
missions.

“Taking a step farther away
from the field of public utilities,
we find a large class of enter-
prises, private in character, but
put under commission regula-
tion because they ‘are affected
with a public interest.” It will be
sufficient to note the grain eleva-
tors and warehouses, the insur-
ance companies, the former deal-
ers in intoxicating liquors, the
taxicab drivers, the dealers in
corporate securities, the motion
picture operators.

“One more step brings into
our view the Federal Trade Com-
mission, empowered by statute
to secure the enforcement of the
Sherman Law, that is to say, to
prohibit the exercise, by any per-
son or business organization, of
an unreasonable restraint of
trade or commerce whether af-
fected with a public interest or
not.

“If it be thought that all the
foregoing instances rest upon
something of a public nature in
the character of the business
regulated, let us now cross an
imaginary line and enter the do-
main of private enterprise. Boldly
in the foreground stand the great
Industrial Commissions, admin-
istrative bodies which have ab-
sorbed the functions formerly
exercised by the state mine
inspectors, the inspectors of fac-
tories and workshops, the in-

spectors of bakeries, sweat-
shops, etc. They regulate and
prescribe (within certain limits)
the kind of building the factory
may be housed in, the kind of
lighting, the use of safety de-
vices, of fire escapes, of dust
collecting machines, the ventila-
tion of the mines, the width of
the ‘pillar’ that must be left be-
tween workings in veins of coal.
They regulate the conditions of
work for women and children.
These and many other regulative
functions are committed to their
judgment and their power. Many
states, that have not gone so far
as to consolidate these functions
in the hands of single com-
missions, still maintain separate
boards having like powers over
single industries.

“If it be observed that many
of the powers thus far enumer-
ated are novel regulations of pri-
vate industry, developed only
within the recent years, and that
such regulation was never very
largely exercised by the ortho-
dox agencies of government, the
matter of compensation for in-
dustrial accidents brings us back
at once into the realm of courts
and juries. No longer does the
injured workman in the states
having the so-called workman’s
compensation insurance go into
court to prove, according to the
rules of evidence, that he was
injured in the course of his em-
ployment through the negli-
gence of the employer, while he,
the employee, was himself free
from contributory negligence,
had not assumed the risk, and
was not a fellow servant of the
man who caused the injury. In-
stead, the Industrial Commis-
sion, the State Insurance Com-
mission, or other similar body by
whatever name, ascertains, un-
der the powers given in the law,
whether the man was injured in
the course of his employment,
and how badly; it then proceeds
to award reparation according to
a tariff laid down in the law. The



award may be met out of a fund
provided by an assessment on all
the businesses subject to the
law, or it may become a judg-
ment binding the property of the
employer. Certainly no one can
doubt that the administrative
field has grown here at the ex-
pense of the courts.

“Still it may be argued that
these regulations are the out-
come of merely modern condi-
tions of industry, of the ‘factory
system,’ and that they apply only
to industries where some consid-
erable number of employees is
kept at work. Nevertheless if one
desires to engage in the practice
of law or of medicine or of den-
tistry or of the profession of vet-
erinary surgeon, he must first
satisfy some administrative
board or commission that he has
the requisite training or experi-
ence and that he is of such moral
character and general standing
that he is entitled to a certificate
or license. Nor does this board’s
control end with the giving of the
certificate. It may generally en-
tertain complaint as to the
professional conduct of the lic-
ensee and, after hearing, may
revoke or suspend the permis-
sion to continue his practice.
School teachers, public accoun-
tants, and many other classes of
professional persons are likewise
subject to a very real administra-
tive control.

“Nor is this control limited to
the professional classes. To be-
come or to continue to be a
plumber, a steam engineer, an
electrician, an auctioneer, fre-
quently requires the same sub-
mission to the control of an
administrative board.

“In truth it is not necessary
to be an employer, an employee,
a business or professional man,
a skilled workman, or a workman
at all, to feel the force of this
administrative power. If one own
a piece of property, the Board of
Health or the Tenement House
Inspector may order it repaired,

remodeled, or even torn down.
If, having torn it down, one de-
sires to rebuild it or, for that
matter, if one desires to mend
the roof of or to add a veranda
to his own dwelling, or to erect
any other building upon his own
property, he must first submit
his plans to the Commissioner of
Buildings and obtain his certifi-
cate before he can lawfully pro-
ceed. Nor is one such certificate
sufficient; he must continue to
obtain the approbation of the
commissioner or his deputy at
each stage of the work and must
secure finally a certificate that
the structure complies with all
the terms of the Building Code.

“Thus we have in active op-
eration a system of ad-
ministrative control extending
from purely governmental mat-
ters down through the public and
quasi-public categories and well
into the private interests of the
citizen. We have intentionally
omitted from consideration the
great mass of administrative ac-
tion carried on in the ‘regular’
governmental departments. The
processes of the Treasury De-
partment, the Land Office, the
Immigration Bureau, the War
Department and other branches
of the executive establishment
are in no essential degree differ-
ent in this respect than those
which we have discussed. But
mention of them has been omit-
ted to focus attention upon the
newer, the ‘irregular’ organs of
administrative control, if they
may be so called, which are the
particular subject of this study.

“Nothing, perhaps, can more
vividly illustrate the extent to
which the life of the community
is being regulated by administra-
tive bodies than the effect that
is being produced upon the prac-
tice of the legal profession. There
is beginning to develop a body
of administrative practitioners,
many of them not lawyers, but
men having experience and fa-
miliarity with the methods of

doing business in the commis-
sions and other administrative
bodies before which they prac-
tice. In some cases, notably the
Patent Office, admission to prac-
tice before the administrative
body is limited to those who hold
a certificate issued by the body
itself.

“But one thing remains to be
shown to make the picture com-
plete. Not only have the commis-
sions invaded the realm of the
classical departments of govern-
ment, but the very courts have
in some instances turned to com-
missions for help; in others the
courts have adopted their meth-
ods and themselves become
nothing essentially different
from commissions. We see the
criminal courts imposing the ‘in-
determinate sentence. The
court’s function here goes only
to the extent of committing the
offender to the penitentiary; the
length of his term, i.e., the ex-
tent of his punishment, is de-
termined by a Board of Parole or
a Board of Pardons. But not
merely are the functions of the
court exercised by these boards,
but the courts themselves, or
branches of the courts, have in
some cases become nothing
more than boards of settlement.
Such, for example, are the ‘courts
of conciliation,’ the ‘settlement
rooms,’ etc., now frequently
found in the municipal court sys-
tems. Such, assuredly, are the
‘small debtor’s courts’ recently
provided for in Kansas where the
disputes are designed by the
statute to be decided, not by men
learned in the law, but by men
who have ‘sympathy with the
poor.” And such to all intents and
purposes are many of the ‘do-
mestic relations’ courts that have
been created in the last few years
under the influence of the socio-
logical impulse.”

Bounded only by the statu-
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tory requirement that railroad
rates must be reasonable and
non-discriminatory and by the
constitutional requirements of
due process, both procedural
and substantive, the Interstate
Commerce Commission may set
the rates at which interstate car-
riers must transport both pas-
sengers and freight. It may, in
addition, determine the details of
service, such as the number and
kinds of cars, the placement of
sidings, the stops for trains, the
character of couplings or block
signals. It may also determine
the plans and the details of fi-
hancing and capital structure,
the issuance of stock or bonds,
etc.

Public utilities commission-
ers may regulate the affairs of
street railway, light, water, gas
and other public service com-
panies in similar ways.

The Federal Trade Commis-
sion may investigate the busi-
ness conduct of concerns en-
gaged in interstate business and
determine whether its practices
are monopolistic, in restraint of
trade, or acts of unfair competi-
tion. Numerous state agencies
have similar powers over intrast-
ate businesses.

The Securities and Exchange
Commission has the Power to li-
cense all dealers in securities
whose trading has any inter state
character—which means practi-
cally all such dealers-and as a
condition of getting and keeping
its license each dealer must com-
ply with requirements as to mem-
bership, capitalization and re-
sources, business methods, ac-
counting procedure, etc., which
the Commission makes. All is-
sues of securities for interstate
trading must be registered with
the Commission in a manner pre-
scribed by it.

State Banking Commissions
regulate the loan policies of
banks, make periodic examina-
tions for “soundness” and may,
m some states, upon a finding

of unsoundness, forthwith take
over and liquidate such banks.
Building and loan and insurance
companies are generally subject
to similar administrative han-
dling.

The operators of grain eleva-
tors and milk dealers may be
subject to extensive regulation
as to rates, prices, and service.

The Department of Agricul-
ture may recommend to farmers
the types of cultivation, the num-
bers of acres to be planted to
certain kinds of crops, the return
of certain lands to forest or pas-
ture, and may make or withhold
“bonus” payments for compli-
ance with or disregard of such
recommendations.

The Bituminous Coal Com-
mission through regional boards
may determine the prices for dif-
ferent grades of coal. Operators
who do not comply with the re-
quirements are subject to certain
excise taxes which are remitted
to those who do comply.

Police authorities must deter-
mine whether to enforce “park-
ing” ordinances rigorously or le-
hiently. Gambling, horse racing,
the costumes of bathers at pub-
lic beaches, and countless other
“police” matters often require the
determination of administrative
policy, within the boundaries of
policy established by the law.

While the principle of “sound
discretion” to be exercised by
non-judicial officers has been
recognized by the courts and
text writers for centuries, only
recently have interests so diverse
and so varied been committed to
discretionary regulation. Its
growth has followed no general
pattern, but has come piecemeal,
subject by subject, as political
pressure developed from public
awareness of shortcomings and
abuses. Its development, further-
more, began in a period when
juristic and political philosophy

was strongly committed to indi-
vidualism and “the rule of law,”
and each new instance of discre-
tionary regulation was looked
upon as an exceptional phenom-
enon to be justified by special cir-
cumstances, rather than as a
normal growth stimulated by
evolving conditions. As a conse-
quence, the line marking the
boundaries of discretionary
power is jagged and tortuous,
broken at times by gaps of un-
certainty and contradiction. Each
field of regulation having been
worked out more or less inde-
pendently of others, consistency
between them is, at best, imper-
fectly developed, and reasoning
from one field to another is fre-
quently impossible. Concrete il-
lustrations of the extent of dis-
cretion can best be given, there-
fore, in a few separate areas.

(1) ELECTIONS. The political
phases of government in general
developed before the regulative
phases, and tests of administra-
tive power in these fields were
therefore made before the larger
doctrine of administrative law
was developed. This circum-
stance is mentioned because the
period of the test often gives a
clue to the philosophy of the
judges, and precedents, once es-
tablished in a given field, tend
to persist into subsequent peri-
ods.

The process of voting is gen-
erally accomplished under the
direction of local officials who are
called upon to decide many ques-
tions both of fact and of law.
These questions frequently re-
late to the right of individuals to
vote, which right may be deter-
mined by age, residence, citizen-
ship, educational qualifications,
etc. In the older cases the
citizen’s remedy for the wrong-
ful refusal of his vote was a suit
for damages against the offend-
ing officers, a fact which in itself
probably influenced to some ex-
tent the courts’ views. Malicious



or corrupt denial of suffrage al-
ways rendered the officer liable,
but honest mistakes of judgment
caused more difficulty. The Mas-
sachusetts courts regretted the
hardship on honest, and often
unpaid, election officers, yet saw
no rational escape from the con-
clusion that the officer must be
held responsible; for to hold oth-
erwise would leave the voter
without remedy and open wide
the door to disfranchisement.
New Hampshire courts, on the
contrary, perceived the necessity
of putting trust in the honesty
and good judgment of somebody
in governmental affairs, and saw
no more reason why such trust
should be withheld from admin-
istrative officers than from judi-
cial officers. If election officers
might sometimes make mis-
takes, so might juries and even
judges, for whose mistakes there
was no redress. It is obvious that
the area of discretion allowed in
New Hampshire was greater than
that in Massachusetts. Judicial
opinion has continued to divide
on this subject, but the modern
tendency, partly formed by stat-
ute, has been in the direction of
the larger latitude. The decision
as to who is elected as well as to
who may vote is nhow generally
vested in the election officials,
subject, of course, to review in
the courts where questions of
law are involved.

(2) REVENUE. Revenue being
the “life blood” of government,
the courts have generally been
chary of sustaining the com-
plaints of taxpayers when to do
so would impede or prevent
prompt collection.

Nevertheless, discretionary
officers such as tax assessors,
who assess taxes which are with-
out lawful authority, have gener-
ally been held liable for damages
at the suit of those from whom
exactions were illegally made.
Mere collectors, however, acting
regularly under warrants, are

protected by the official charac-
ter of their acts. For the errone-
ous performance of ministerial
duty on the part of a collector,
however, there is no immunity,
even though the act done is com-
manded by a superior.

Though tax officials may be
liable for the assessing of illegal
taxes, courts of equity will not
interfere to enjoin collection un-
less some basis of equitable ju-
risdiction appears beside the
mere illegality of the tax. This is
on the ground that the courts are
not the proper agency to inter-
fere directly in the administration
of tax matters. Where there is
some other ground of equitable
jurisdiction, such as lack of other
adequate remedy, or manifest
inequality between taxpayers,
the courts on occasion have en-
joined collections. In some
states, statutes expressly deny
to courts jurisdiction to enjoin
tax collections.

Where the question for deci-
sion is merely that of valuation
for tax purposes, the assessing
officer’s decision is usually held
final if it is made regularly and
in good faith. Courts will not cor-
rect mistakes in judgment. But
if the assessor persists in apply-
ing coercive measures for the
collection of taxes on property
not owned by the person pro-
ceeded against, the assessor will
be liable for damages.

If appellate bodies are set up
in the administrative system, all
steps open to a claimant in such
bodies must be taken before re-
sort is had to court action. But a
statute reciting that the decision
of such appellate body was “fi-
nal” has been held to mean final
only so far as the administrative
officials are concerned and not
to bar proper remedies in the
courts. Where, however, the
highest official in a taxing sys-
tem, e.g., the Secretary of the
Treasury, has interpreted the
statutory law upon a given point,
the courts will, if possible, follow

his interpretation.

There is a growing tendency
to substitute recovery of pay-
ments from the public treasury
for damage suits against tax of-
ficials as a remedy for illegal col-
lection.

(3) HEALTH, SAFETY AND
MORALS. Where the public
health, safety or morals of the
people are concerned, the law
frequently invests administrative
officers with drastic powers.
Buildings and people may be
quarantined to prevent the
spread of disease; property may
be destroyed to prevent the
spread of fire, blight or pest; traf-
fic may be detoured around dan-
gerous places; theatrical exhibi-
tions may be prevented if their
tendency is to incite immorality
or public discord.

In some of the earlier stat-
utes, jurisdiction to act was made
to depend upon the existence of
the condition to be remedied.
Diseased meat might be de-
stroyed, but the power to destroy
it depended on whether it was
diseased, a “jurisdictional fact.”
Jurisdictional facts were fre-
quently held not finally determi-
nable by the officer claiming the
jurisdiction, the extent of juris-
diction being regarded as a ques-
tion of law. The manifest ten-
dency of such statutes to quench
the ardor of officers has led to
modes of drafting in more recent
statutes which relieve the officer
of the consequences of mere
mistakes in judgment. The hard-
ship on those whose interests
are mistakenly injured is often
relieved by provision in the stat-
utes for compensation for prop-
erty taken or destroyed under
the police power.

Where the question of the
right to act is not susceptible of
determination by scientific test,
as in the case of diseased meat,
but depends upon judgment as
to public morals or public dan-
ger, courts are more likely, on
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review, to substitute their own
judgment for that of the admin-
istrative officers. Yet even here
the actions of mayors, boards of
censors, health officers, etc.,
tend more and more to finality
in the absence of bad faith or
sheer arbitrariness.

Where the nature of the case
will permit it, notice and oppor-
tunity for hearing are generally
prerequisites to action which will
destroy property or otherwise
cause damage. But if the proper
procedural steps are pursued
and the facts are reasonably
clear, administrative officers may
act with impunity. Thus, after
proper notice a wooden roof may
be taken off a building where the
law prescribes a fireproof one; a
building partly erected in viola-
tion of some building code pro-
vision may be torn down; a sa-
loon may be padlocked if it is
operated in defiance of law. Raid-
ing squads may destroy property
used for gambling; “opium
joints” may be broken up.

In this field the device of li-
censing has had wide applica-
tion. The administrative order is
frequently resorted to by health
boards, building commissions,
and other administrative bodies.
Summary action in abatement of
huisances is also frequent.

(4) PUBLIC CALLINGS. Even in
the periods of staunchest indi-
vidualism, “common callings”
were subject to kinds and de-
grees of regulation, particularly
economic regulation, from which
other businesses were free. A
common calling was one in which
there was a sufficiently high de-
gree of public concern to warrant
such special regulations. Inns,
mills, stage coaches, at times
farriers and “victualers,” were
well known examples. With
changed conditions, some of
these callings lost their “com-
mon” character and others ac-
quired it. Farriers ceased to be
“common,” while insurance com-

panies, banks, milk producers,
and others, have been added to
the list along with “public utili-
ties.”

Regulation of common
callings was, at first, under the
provisions of special rules of law
carried on largely through the
courts. Innkeepers and common
carriers were deprived of certain
legal defenses in damage suits
which were open to other people.
On the other hand, they enjoyed
certain special advantages by
way of lien for the collection of
their bills. But the growing im-
portance of railroads and utility
companies, and the common
belief that their wealth and size
gave them special standing in
the courts, led to the creation of
special administrative agencies
for their control. The public char-
acter of their service, the fact that
they enjoyed the delegated right
of eminent domain, and the fact
that their property was “dedi-
cated” to public use, were looked
upon as furnishing justification
for vesting administrative agen-
cies with a degree of regulatory
power approaching that of man-
agement. Prices and services
were regulated as well as prac-
tices relating to health, safety,
morals and convenience. The
details of this power have been
previously noticed.

The term “utility” came to
comprehend a limited list of en-
terprises including street railway
companies, gas and electric com-
panies, water companies and
telephone companies whose
businesses were quasi-monopo-
listic in character. Often they
were spoken of as “natural mo-
nopolies,” i.e., enterprises in
which free competition was not
desirable and in which public
regulation was substituted as a
curb to any tendencies toward
extortion. But as business con-
ditions developed, certain other
enterprises, not partaking of all
the characteristics of utilities but
having special importance to the

public welfare or convenience,
were subjected to pressure for
similar regulation. Among these
were grain elevators, banks, in-
surance companies, and others
which were said to be “affected
with a public interest.” This
phrase for a time appeared to
have acquired a technical mean-
ing, although the category of
businesses included in it was
never closed. Businesses “af-
fected with a public interest”
were, by that fact, supposed to
be constitutionally susceptible of
regulation Which purely “private”
business might not suffer. Just
what characteristics resulted in
“public interest,” however, and
just what businesses were “af-
fected” continued a subject of
debate until, in a case sustain-
ing a high degree of regulation
of the milk business in New York,
the Supreme Court of the United
States threw over the whole con-
cept of a technical class of busi-
nesses affected with a public in-
terest by declaring that the
phrase meant no more than “sub-
ject to the exercise of the police
power.”#

(5) BUSINESS. Legal and po-
litical opinion which has long
accepted business regulation in
the interests of health, safety or
morals, has resisted the idea of
regulation of prices and those
other phases of business activ-
ity which depended chiefly on
contract. By judicial decision, the
right of “freedom of contract” was
repeatedly brought within the
protection of the “due process”
clauses of the Constitution, ei-
ther as a species of property or
as a kind of liberty of which the
possessors could not be de-
prived. Exceptions were made of
utilities and of businesses “af-
fected with a public interest”; but
“private” businesses were largely
exempt from such control. Ad-
ministrative regulation of these
contractual phases of business
was deemed a taking without



due process and, hence, uncon-
stitutional. The New York milk
decision (supra), by breaking
down the partition which sepa-
rated one category of business
from another appears to have
made possible the extension of
economic regulation to any class
of business. The question is no
longer whether a business falls
within or without a definite class;
the question now is whether that
particular business has charac-
teristics of sufficient public con-
cern to warrant its subjection to
economic regulation, and that
question must be settled on its
own merits in each case. So far
as state regulation is concerned,
the question is primarily one for
the legislatures acting under
state constitutions. So far as Fed-
eral regulation is concerned the
question is primarily one for Con-
gress acting under the Federal
Constitution. In either case, if
legislative authority vests pow-
ers of economic regulation in
administrative officers the courts
may finally be appealed to, but
the courts are less likely to sub-
stitute their judgment as to the
degree of public concern for that
of the legislatures than they were

when definite categories were
maintained.

It thus appears that there are
no areas from which adminis-
trative regulation is constitution-
ally excluded. The measure of
regulation in each area is prima-
rily a question of legislative au-
thority. The validity of legislative
authorization is a question for
the courts. Judicial decision may
narrow the scope of discretion
within the limits of legislative
authorization or it may strike it
down entirely as violating consti-
tutional limits. Generally it may
be said—although there are
exceptions—that administrative
determinations of fact will not be
reviewed by courts. Discretionary
action will not be disturbed by
judicial decision. Questions of
law, however, are always subject
to judicial review and the extent
of administrative discretion is a
matter of law. The precise limits
of discretion must be ascertained
by examining the decisions in
each particular field. No broader
lines can be drawn.

1 In one sense it may be
inaccurate to speak of an area of
official action unreviewable by
courts. The constitutional require-
ments of good faith and freedom
from corruption, arbitrariness and
mere caprice pervade all regula-
tive acts, and the courts will
intervene to preserve these
requirements. But if these require-
ments be regarded as themselves
marking one of the boundaries of
discretionary conduct, it is permis-
sible to define discretion as the
area free from legislative prescrip-
tion and judicial review. This
freedom may be conferred by
constitution, but it may also result
from legislative or judicial forbear-
ance.

2 In some cases the legisla-
tures have prescribed administra-
tive finality as to facts.

3 Excerpt from the author’s
article, “Administrative Commis-
sions and the Administration of
Justice,” 2 Cincinnati Law Review,
p. 1 (1928). Since the date of this
article many new instances have
occurred.

4 Nebbia v. People of State of
New York, 291 U.S. 502 (1934). m
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Part 1V, Chapter |V

Relief Against
Administrative Regulation

Persons aggrieved by the
regulative acts of public officials
may seek relief in a number of
ways: (1) they may appeal to the
judgment, conscience or senti-
ment of the administrators them-
selves; (2) they may appeal to the
courts; (3) they may appeal to the
legislatures; or, finally, (4) they
may appeal to the political forces
behind government in an effort
to obtain a change in the law, a
change in administrative policy,
or a change in the personnel of
administration.

With the last two alternatives,
political rather than legal in char-
acter, we are not here concerned.

The first alternative, appeal
to the administrative system it-
self, is of considerable impor-
tance, though of relatively much
less importance in the Anglo-
American regime than in the
Continental. In the earlier French
conception of the tripartite divi-
sion of governmental powers,
there was no place for that su-
premacy of judges which is char-
acteristic of our system. The acts
of executive officers were not
subject to the regular scrutiny of

the courts which results from our
conception of the “rule of law.”
Executive officers being on a
plane of constitutional equality
with judicial officers, their acts
were reviewable, if at all, only by
superiors in the executive ranks.
This theory of administration has
led to the establishment of a
separate system of tribunals
within the executive department,
in which matters pertaining to
administrative action are adjudi-
cated. At certain points there is
an interplay between these ad-
ministrative courts and the judi-
cial courts, but, to a degree un-
known to us, the decisions of the
administrative tribunals are final
and binding, and their
pronouncements are law. In
other Continental countries a
somewhat similar condition ex-
ists.

In the United States, as has
been shown before, all officers
are amenable to the general law,
and the final interpretation and
declaration of the law is the func-
tion of the courts. But adminis-
trative officers are constantly
called upon for preliminary,

working interpretations of the
law, and in addition are fully
clothed with authority to deter-
mine facts and administrative
policy. Moreover, the usual hier-
archy of authority provides a
natural appellate system; and in
some services special adminis-
trative tribunals have been cre-
ated, within the administrative
system, charged with duties
which are quasi-judicial. Such tri-
bunals in the Patent Office, in the
Custom’s service, and in the Rev-
enue service have already been
described. Some of the “indepen-
dent” commissions like the Inter-
state Commerce Commission
and the Federal Trade Commis-
sion are charged with duties
which consist largely of quasi-
judicial action, and conduct their
affairs very much as courts do.
Workman’s compensation
boards handle most of the acci-
dent claims which formerly
passed through the courts.
Those whose interests are af-
fected by administrative regula-
tion, therefore, are bound in the
firstinstance to look to adminis-
trative agencies for relief. They
may be required to seek the re-
visory action of executive supe-
riors or the review of the quasi-



judicial tribunals. They may urge
matters of fact, of policy or of
law. They may be heard infor-
mally or they may be required to
present their cases with all the
formality required by courts.

Until they have exhausted all
their administrative remedies as
arule, courts will not hear them.
And in such legal procedures as
are open to them, the courts, in
most cases, will accept determi-
nations of fact made by the
administrative bodies and will
give great consideration to their
interpretations of the law. A long-
settled course of construction
followed by administrative offic-
ers, working under a statute, is
very likely to be acquiesced in by
the courts.

(1) MILITARY TRIBUNALS. In
the military service, also, admin-
istrative tribunals occupy a po-
sition of the highest importance.
Military courts in the administra-
tion of military discipline may
even decree the penalty of death.

(2) CLAIMS BOARDS. In some
states, claims boards consisting
of administrative officers pass
upon a wide variety of claims
against the states themselves,
which would be litigated in
courts if the states were suable.
The awards made by the boards
take the form of recommenda-
tions to the legislatures that
funds be appropriated and paid.
In effect, the functions of such
boards approximate those of the
Federal Court of Claims, but the
boards handle tort claims and
claims of an equitable nature,
whereas the Court of Claims has
jurisdiction only of claims aris-
ing out of contract. The boards
do not, however, finally adjudi-
cate private rights, and their pro-
nouncements are not law.

In the event that resort to ad-
ministrative discretion itself is

unavailing, the person whose in-
terests are affected may seek re-
dress in the courts. A variety of
measures is open to him which,
taken together, is supposed to
constitute a complete system of
relief. It is a system, however,
which has grown by accretion
rather than by design and, in
fact, leaves much to be desired
as a means of redress and as a
means of controlling administra-
tive action.

Judicial review of administra-
tive action may be sought both
in law and in equity, according
to the nature of the relief desired.
In the law courts the relief sought
may be substitutional or specific.
In the equity courts the relief
sought may be prohibitory or
mandatory. In addition to the
foregoing, certain statutory pro-
cedures have been established
both for the restraint and the
enforcement of administrative
orders.

(1) AGAINST THE OFFICER.
The chief reliance of the common
law for the control of administra-
tive action has long been the suit
for damages against the offend-
ing officer. Without the protec-
tion of official authority, his con-
duct is often actionable. His plea
of official authority sets up a de-
fense and the denial of his au-
thority raises the issue in the
case. The court must then deter-
mine whether or not the acts
done are within his powers. If
they are, he is not liable; if they
are not, he is. In the process of
determining his liability, the
court also determines the extent
of his authority in that particu-
lar direction. A series of such
decisions may mark out a com-
plete circle bounding his discre-
tionary powers. As a matter of
practice, the circle is hardly ever
completed.

As a means of relief to the
claimant, the damage suit is
rarely satisfactory. An adminis-

trative officer is seldom finan-
cially able to respond in damages
to any great amount; the first
suit or two will probably exhaust
his entire resources. Official
bonds are likewise often inad-
equate. Bonds which provide ad-
equate protection are likely to be
prohibitive in cost.

On the other hand, subjec-
tion to suit is often unjust to the
officer who, in the honest exer-
cise of his best judgment, has
overstepped a limit of authority
which, until established in the
suit itself, is unknown to any-
body. The natural effect of all this
is to render officers cautious to
the point of inefficiency.

In suits for damages against
public officers or employees, the
principle of respondeat superior
generally does not apply. The
fact that one person works un-
der the direction of another in
the public service does not make
him the servant or the agent of
that other, for both are servants
or agents of the state itself. The
superior, therefore, does not be-
come liable for the torts of the
inferior.

(2) AGAINST THE GOVERN-
MENT. Another, and from the
claimant’s point of view a more
satisfactory means of sub-
stitutional redress, is the suit
against the government itself.
But while such suits proceed
against a defendant able to pay,
the number of cases in which the
remedy is available is very lim-
ited. In the first place, sovereign
states and their subdivisions are
not suable in their own courts
without their express consent,
and in the United States the Elev-
enth Amendment to the Consti-
tution prohibits suits against one
state by the citizens of another.
Consent to be sued is, for the
most part, limited to actions aris-
ing upon contract with a few ex-
ceptional permissions to sue in
tort. For tort, therefore, the
claimant is nearly always rel-
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egated to his action against the
officer or employee who injured
him.

States or their subdivisions
are not liable for failure to en-
force police laws or ordinances,
even though private injury re-
sults from such failure. In gen-
eral, tort liability will not arise
from acts which are “governmen-
tal.” It may arise from acts which
are “proprietary,” e.g., if a city
construct a sewage system, it will
be liable for breaks caused by
faulty construction or negligence
in maintenance. Just which ac-
tivities fall within the governmen-
tal area and which within the pro-
prietary area however, is a never-
ending subject of judicial debate.
Sewers, streets, water works, gar-
bage collection, etc., are usually
regarded as proprietary. Police
activities are governmental. Fire
prevention is in dispute. The de-
marcation is not logically worked
out.

States make contracts
through their proper officers and
generally acknowledge a liability
upon them comparable to that of
private persons. They also gen-
erally permit themselves to be
sued on their contracts. But there
is a class of claims, intermediate
between those arising on tort
and those arising on contract,
which are said to be quasi-con-
tractual. A quasi-contract arises
from a situation in which there
is no true contract but which is
treated qua-si (as if) there were
One. Such a situation often arises
where a contract is attempted
but not completed, so that no
contractual obligation exists, yet,
in pursuance of the proposed
agreement, One party has per-
formed service or paid money or
conveyed property which en-
riches the other. For such “un-
just enrichment” the courts gen-
erally award redress. The law of-
ten hedges about the contractual
dealings of governments, how.
ever, with requirements of for-
mality, and without these for-

malities attempted contracts are
not binding. In these formalities
lies the public’s protection
against official dishonesty or
carelessness. To allow recovery
in quasi-contract against a gov-
ernmental unit for benefits con-
ferred under a void or incomplete
contract tends to break down
these safeguards. Hence, such
recovery is often denied in ac-
tions against public bodies when
it would be allowed against pri-
vate persons.

Where an officer acting un-
der a mistaken belief in his au-
thority takes private property for
Government use, the Govern-
ment is not responsible for its
value. The claimant is left to his
action against the officer. Duties
or taxes illegally exacted, how-
ever, may be recovered—subject
to many qualifications which can-
not be pursued here. Where
property occupied for govern-
mental use is claimed to belong,
as of right, to the state, no claim
for compensation can be as-
serted in quasi-contract by one
who disputes the state’s title.!
But if the use or taking is autho-
rized by law and is not under a
claim of prior title, relief in quasi-
contract has been allowed.

(3) SPECIFIC REDRESS. In ad-
dition to substitutional redress
through damage suits, the law
may afford relief against admin-
istration action through specific
recovery of property. If the prop-
erty in question is personalty, the
remedy may lie in “replevin”; if
realty, the remedy may lie in
“Ejectment.”2 Ordinarily, neither
of these actions can be main-
tained against the state itself.
But if the title to the property in
question is in dispute, actions in
replevin or ejectment may be
brought against the officer in
possession. If title to the prop-
erty is really in the claimant, the
officer has no right to occupy or
to use it. The court may proceed
then to determine the title and

to eject the officer or dispossess
him if the claimant’s right is es-
tablished.3

Specific relief at law may also
at times be had through resort
to the so-called extraordinary
legal remedies of certiorari, quo
warranto, mandamus, prohibi-
tion, procedendo, and habeas
corpus.

(1) CERTIORARI. As aptly put
by Professor Ernest Freund,* “The
writ of certiorari is for the pur-
pose of bringing up for review:

“(1) The judgment of a court,
where appeal or writ of error is
not a matter of right, but the
higher court directs the case to
be certified to it by the lower
court for review. .

“(2) The conviction of an in-
ferior court of criminal juris-
diction . . ..

“(3) The quasi-judicial deci-
sions of administrative au-
thorities. . ..">

It has sometimes been said
that certiorari is available to test
the acts of administrative offic-
ers only when they “exercise ju-
dicial powers,” but the cases
which hold this doctrine often
ascribe judicial character to acts
administrative and sometimes
legislative in their nature. For ex-
ample, a New Jersey court held a
municipal ordinance directing
the building of a new street to
be “judicial for this purpose.”®
Curiously the order to repair an
old street was called “ministe-
rial.” In lllinois the order of com-
missioners fixing the boundaries
of a drainage district was held
“judicial.”” In this case the court
summarized the office of certio-
rari thus: “It lies in all cases
where inferior tribunals have
exceeded their jurisdiction or
have proceeded illegally, and no
appeal is allowed and no other
mode is provided for reviewing
their proceedings. Where the



controversy involves the investi-
gation of facts not appearing
upon the record, certiorari is not
the proper remedy. The act re-
viewed must be judicial in its
nature and not ministerial, but
it is sufficient if it be quasi-judi-
cial; the body whose act is re-
viewed need not be a court of
justice.” Acts within the lawful
discretion of an administrative
body are not reviewable, but the
limits of discretion, as well as of
jurisdiction, may be ascertained
in this proceeding.

A court, having taken juris-
diction in certiorari, does not
thereby acquire the right to ex-
ercise the administrative body’s
discretionary power. Where dis-
cretionary action is necessary,
the court, having corrected any
errors of law, should remand the
matter for the proper exercise of
the body’s discretion. Where,
however, as the result of the
court’s ruling, only one course of
action remains open, so that
there is no longer any room for
discretion, the court will often
make the order itself or remand
with directions to make it.

Like the other extraordinary
remedies, the granting of a writ
of certiorari is in the court’s dis-
cretion. If the relator has not
availed himself of his administra-
tive remedies or has unduly de-
layed, or if the consequences of
allowing the writ would be harsh
or inequitable, the courts may
refuse it.

(2) QUO WARRANTO. The
purpose of the writ of quo war-
ranto is to try the title to office
or to the exercise of some pub-
lic right or franchise. As stated
in an early case, “the common law
regards the proceeding by writ
of quo warranto as the most ap-
propriate remedy for the King, by
which he may at pleasure require
any subject, exercising a public
franchise or authority which he
cannot legally exercise without
some grant or authority from the

crown, to show by what warrant
or authority he exercises it, and
thereupon demand and have a
judicial trial and determination
of the legal right of the de-
fendant to exercise such office
or franchise. . ..”8 American stat-
utes have modified the common
law doctrine somewhat, but in its
essentials the function of quo
warranto is the same—to test
authority to act. Corporate au-
thority may be tested as well as
official authority, and the title of
a person to act as an officer of a
corporation may in appropriate
case be tried. In view of the grow-
ing importance of the Gov-
ernment corporation, this feature
may acquire increased utility.

It is not the function of quo
warranto to test the legal cor-
rectness of official action where
there is a right to act, but only
to test the legal right to act at
all. Quo warranto is not in the
nature of a writ of error.

Where a person was commis-
sioned by a governor as a spe-
cial judge to try certain specified
cases, the Supreme Court re-
fused a writ of quo warranto de-
signed to prevent him from try-
ing other cases. Having title to
the office of judge, he could not
be ousted from his office for ex-
ceeding his authority.® But where
statutes expressly widen the
common law power different re-
sults may accrue. Thus where a
statute provided that “in case any

person shall . .. exercise powers
not conferred by law, . . . the At-
torney General . . . may present

a petition to any court of record
. .. for leave to file an informa-
tion in the nature of quo war-
ranto,”0 the court refused to dis-
miss an application for a writ to
compel a school board to permit
colored children to attend
schools other than the one pro-
vided for their exclusive use. “. .
. If the board, in the discharge of
its duties as a corporation, exer-
cises powers not conferred by
law, it is apparent that it will fall

within the obvious meaning of
the statute.”!! Like certiorari,
quo warranto lies in the discre-
tion of the court to which applica-
tion is made. In People ex rel.
Lewis v. Waite,'2 the court said:
“The granting of leave to file such
informations has uniformly been
held, both in this country and in
England, to be within the sound
discretion of the court. Leave is
not given as a matter of course,
but a court ought not arbitrarily
to refuse leave. . .”

In its original form in En-
gland, the writ of quo warranto
could be brought only by the
Attorney General and it was
solely in his discretion whether
he should do so. In some Ameri-
can states this rule has been fol-
lowed,'3 but the Statute of
Anne'4 changed the rule in En-
gland, so that the officer was re-
quired to bring the action upon
the relation of any person desir-
ous of prosecuting it. Even where
this statute has not been copied
in the United States, the courts
have sometimes held that the
discretion of the Attorney Gen-
eral is not absolute. If without
good reason he refuse, the peti-
tioning citizen may seek a writ
of mandamus to compel him to
sign the petition. “. . . Where he
declines to act for any reason
other than that the facts . . . do
not warrant the relief which the
proposed relator seeks, or that
the [papers] presented to him are
not in proper legal form, his dec-
lination is an abuse of his dis-
cretion. .. ."®

(3) MANDAMUS. The action
of mandamus is one in which a
court of competent jurisdiction
is asked to issue an order to an
inferior court or to an adminis-
trative officer commanding that
something be done. The action
commanded must within the le-
gal power of such officer, but the
order may not coerce his discre-
tion. It may command a ministe-
rial act, i.e., one involving no dis-
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cretion, or it may command that
a discretionary act be done, but
not how it shall be done; the of-
ficer may be ordered to exercise
his discretion but not told how
to exercise it.1®

The writ may be issued
against an officer or against a
board or commission. If a single
officer against whom an order
has been made, dies, the order
dies with him, but if against a
continuing board the death of a
member or his retirement from
office does not abate the writ.

It is well settled that a writ of
mandamus will not lie against
the President of the United
States. As head of a coordinate
branch of the Government, the
courts could not enforce such an
order and, accordingly, they will
not make one. But this immunity
does not attach to officers under
the President’s direction. In
Kendall v. United States, 12 Pet.
524 (1838), it was held that the
Postmaster-General was subject
to an order, issued by the Circuit
Court of the District of Colum-
bia,'” to perform a ministerial
act.

Courts will not instruct offic-
ers as to how to perform their
duties. Edward F. Dunne was
elected Mayor of Chicago after a
campaign in which he had prom-
ised, if elected, to take measures
to suppress vice and gambling.
After his induction into office
certain dissatisfied constituents
sought an order in mandamus to
compel him to carry out these
promises. The court refused the
order pointing out that the en-
forcement of the law, entrusted
to the mayor, was a matter that
involved much discretion, and
that the courts could not under-
take to substitute their judgment
for his.18

Although discretion properly
exercised may not be controlled
by judicial action, there is always
this implied limit or boundary of
its exercise, viz., that it must not
be arbitrary. From ancient times

the rule comes down in legal tra-
dition that: “Where anything is
left to any person to be done ac-
cording to his discretion it must
be done with a sound discretion
and according to law.”'?

(4) PROHIBITION AND PRO-
CEDENDO. The writs of prohibi-
tion and procedendo require
little more than mention. The
first results in an order staying
further action by an inferior tri-
bunal, the second in an order
that such tribunal proceed.

Neither is extensively used in
the control of administrative ac-
tion. There is authority to the
effect that neither is available for
such purpose, but the better
view is believed to be that both
are available. The same results
can often be obtained, however,
by the more familiar processes
of injunction or mandamus.

Neither Prohibition nor Pro-
cedendo, of course, can be used
to coerce discretion, although
the exercise of discretion may be
stopped by prohibition.

(5) HABEAS CORPUS. Habeas
corpus, best known to the pub-
lic of all the extraordinary legal
remedies, is a proceeding to test
the legality of imprisonment. It
is an order from a court having
jurisdiction in habeas corpus, to
produce the body of the prisoner
together with the warrant for his
commitment. If the court finds
that he is being detained with-
out legal authority, it may order
him released.?°

While the writ of habeas cor-
pus is said to be “in the nature
of” a writ of error, it may not un-
der modern practice be used as
a substitute for proceedings in
error to test the correctness of
judicial rulings in cases in which
there is jurisdiction to proceed.
Rather it is a proceeding to as-
certain the legal right to detain
at all; as, for example, in cases
where there is no jurisdiction of
the defendant’s person, or where

the statute under which the de-
tention is justified is unconstitu-
tional, or where the body or of-
ficer detaining the prisoner has
no legal power to effect his im-
prisonment. This latter type of
case is the one most frequently
occurring in the field of
administrative regulation.

Perhaps the best known
cases are those in which immi-
grants—especially Asiatics—
have been detained at the port
of entry by immigration officials.
The writ of habeas corpus is
available not alone to citizens
but to all persons within the ju-
risdiction of the court, and Con-
gress, by legislation, has brought
arriving immigrants, though not
yet entered, within the purview
of its benefits.

A question early litigated was
whether immigration officers had
the right to pass upon the facts
upon which the right to admis-
sion depends. If the officers had
no such right, they could neither
detain nor deport the applicants.
Habeas corpus, therefore, was an
appropriate remedy. The Su-
preme Court of the United States
held that Congress may vest
such power in administrative of-
ficials, whose decision on the
facts is final.?! Even where the
applicant’s claim for admission
is based upon alleged citizen-
ship, the fact—of citizenship—
may be finally determined by
such officials.?2 Where, however,
the question is not one of fact
but of law, the court will review
the finding.?3

Before the court will take ju-
risdiction in habeas corpus, it
must appear that the applicant
has exhausted all administrative
remedies.?*

Where the question raised is
one of due process, e.g., whether
the applicant has had reasonable
opportunity to present his claim,
or whether the officials were in
good faith, it appears habeas
corpus will lie. But if, upon trial,
it appears that a fair hearing was



had, the court will proceed no
further. The merits of the case
will not be opened up.2®

The writ of habeas corpus is
available to test, in similar fash-
ion, the legality of the detention
of persons held by sheriffs, po-
lice officers and other officials
who frequently have to act, in the
first instance, upon their own
interpretation of the law.

The supplemental character
of equity jurisdiction is explained
elsewhere?®; so also is the per-
sonal nature of the order issued
by the equity courts. In line with
the general doctrine that equity
will not take jurisdiction where
there is an adequate remedy at
law, those seeking equitable re-
lief against administrative action
must be able to show that none
of the legal remedies heretofore
discussed will give him adequate
relief.

(1) INJUNCTIVE RELIEF. The
damage suit has been shown,
however, to be a remedy of lim-
ited value, and the extraordinary
legal remedies of certiorari, quo
warranto, mandamus, prohibi-
tions procedendo and habeas
corpus, began as “prerogative
writs which were hedged about
as they developed with so many
restrictions as seriously to cur-
tail their usefulness. Equity, on
the other hand, after a troublous
beginning, enjoyed a luxuriant
growth and developed a flexibil-
ity of recourse well adapted to
the exigencies of administrative
regulation. But for the tradi-
tional limitations upon its ju-
risdiction, it would probably be-
come the chief, if not the only,
form of judicial review of official
action. Where statutory addi-
tions have been made to the
common law category of rem-
edies, the powers and procedure
created are equitable in their
nature.

(2) LIMITS OF EQUITY JURIS-
DICTION. Equity is concerned
with private rights—property
rights, according to some au-
thorities. Unless some invasion
of private right appears, equity
will not intervene.

Neither will it ordinarily inter-
fere with the execution of the
criminal laws nor the fundamen-
tal processes of government. It
will not attempt to enjoin the
commission of crimes, nor will it
stay prosecutions for them un-
less some element of private
right appears which can not be
otherwise protected. It has al-
ready appeared that equity will
not normally interfere with tax
collections. Nor will it attempt to
control public officers in their
political duties. In Georgia v.
Stanton,?” decided soon after the
Civil War, the courts were ap-
pealed to to enjoin the execution
by Army officers of the “Act
[1867] to Provide for the More
Efficient Government of the Rebel
States.” The Supreme Court said:
“No case of private rights or pri-
vate property infringed, or in
danger of actual or threatened
infringement, is presented by the
bill, in judicial form, for the judg-
ment of the court . . . we are
called upon to restrain the de-
fendants, who represent the ex-
ecutive authority of the Govern-
ment, from carrying into execu-
tion certain acts of Congress,
inasmuch as such execution
would annul and totally abolish
the existing state government of
Georgia, and establish another
and different one in its place.”
This, the court held it had no
power to do.

The appointment to or re-
moval of persons from public
office is ordinarily within the dis-
cretionary power of admin-
istrators and will not be inter-
fered with by the courts. Title to
an office is not regarded as prop-
erty, so as to bring it within the
protection of equity. However, in
In re Sawyer,28 in which the Su-

preme Court of the United States
held the equity courts powerless
to restrain a city council from re-
moving a mayor from office,
Chief Justice Waite, dissenting,
said: “I am not prepared to de-
cide that an officer of a municipal
government cannot, under any
circumstances, apply to a court
of chancery to restrain the mu-
hicipal authorities from proceed-
ing to remove him from his of-
fice without the authority of law.
There may be cases, in my opin-
ion, when the tardy remedies of
quo warranto, certiorari, and
other like writs will be entirely
inadequate.”

Unless some recognized ba-
sis of equity jurisdiction is
shown, such as deprivation of
property without due process,
courts will not interfere with the
enforcement of laws or Of mu-
hicipal ordinances. An attempt
was made to restrain the enforce-
ment of an ordinance of the city
of Chicago which required a suf-
ficient number of street cars to
carry passengers in comfort and
provided fines for each separate
offense. Equity jurisdiction was
invoked upon the ground (1) that
numerous suits had been
brought against the company
and therefore the suit was in the
nature of a “bill of peace” 29; (2)
that the ordinance was impos-
sible of fulfillment and hence in
violation of the “due process”
clause; (3) that the terms of the
ordinance such as “comfortably”
and “over crowding” were so
vague as to render the ordinance
void for uncertainty. None of
these contentions was allowed
by the court.3°

Where, however, none of the
known legal remedies will avail
to give adequate relief against
regulative action, equity may be
asked to enjoin the acts of offi-
cials who go beyond the limits
of their discretionary power or—
what is the same thing—who pro-
ceed under purported powers
which are constitutionally void.
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(3) STATUTORY EXTENSION
OF EQUITY JURISDICTION. In the
development of the functions of
the Interstate Commerce Com-
mission and the other numerous
bodies which have been pat-
terned upon it, the fact that such
bodies had no power actually to
adjudicate private rights, or to
set in motion directly enforce-
ment processes, was a Serious
obstacle. The obstacle was sur-
mounted, however, by the utili-
zation of the processes of equity.
When a commission has made its
finding and order, which purport
to impose duties upon the per-
son addressed, such person may
either obey or refuse to obey. In
the latter case, the commission,
according to prevalent practice,
may petition a court of equity for
an order similar to that made by
the commission. In such cases
the findings of fact made by the
commission are usually binding
upon the court. The court, how-
ever, may review all questions of
law which have arisen, including
all questions of jurisdiction and
of constitutional authority. Just
what questions are questions of
fact is not always easy to answer,
and the courts sometimes en-
croach a little upon administra-
tive finality by stretching the cat-
egory of questions of law. The
court of equity, having deter-
mined the legal question, makes
its own order which determines
private rights and sets in motion
the processes of enforcement.

Because of constitutional re-
quirements regarding jury trials
in cases where money judgments
are sought, the original statute
conferring enforcement powers
upon Federal equity courts had
to be amended so as to permit
“reparation orders”3! to be taken
into law courts and litigated be-
fore juries.

From the foregoing—in this
and the preceding section— it
will appear that, in many cases,
the equity courts become forums

for judicial review of administra-
tive orders either at the instance
of the person affected, who may
ask to have the order enjoined,
or, at the instance of the com-
mission making it, who may ask
to have it enforced.

The law has yet to develop a
good, flexible means of judicial
review which is generally appli-
cable. The greatest progress has
been made in the field of injunc-
tive relief in equity. But equitable
relief, like that afforded in the
“extraordinary legal actions,” is
largely discretionary with the
judge. To a considerable degree,
relief to the litigant is “of grace
rather than of right,” a situation
hardly desirable in a period when
administrative regulation is so
prevalent. In isolated instances,
systems of direct review by ap-
peal (retrial of both facts and law)
from the orders of administrative
agencies have been set up. The
experience with such systems
has thus far not been encourag-
ing. Courts of law cannot have
expert knowledge in all the spe-
cial fields in which commissions
work; neither have they the tech-
nical staffs, nor, of greatest im-
portance, the time to overhaul
completely the activities of ad-
ministrative bodies. Important
utility cases, for example, often
take months, even years to try.
Judicial tribunals cannot properly
suspend all other work to do this
over again.

Many thoughtful persons are
advocating an intermediate sys-
tem of specialized courts, supe-
rior to the administrative agen-
cies, inferior to the regular Su-
preme Courts, for the handling of
this growing body of administra-
tive law. There is much to com-
mend the suggestion. But the
development of such a plan will
require time and experience. Itis
doubtful if either public or pro-
fessional sentiment is yet ripe.

There is, however, little but
crystallized inertia to prevent the
installation of a simpler, less
technical, more effective proce-
dure for doing what is now done
through the ancient devices of
the courts.

1 The issue of title may
perhaps be tried in a suit in
ejectment. See Part V, ch. Il,
Judicial Procedure, discussion of
Ejectment.

2 For explanations of the
nature of these actions, see
Judicial Procedure, Part V, ch. Il.

3 By this means the heirs to
the property now constituting the
national Cemetery at Arlington
were able to recover it after
unlawful occupancy by Federal
officers. The Government then
acquired it by purchase.

4 “Cases on Administrative
Law.”

> From ancient times it has
been held that within the scope of
discretion administrative action
will not be reviewed, but “if they
[officers] do not proceed accord-
ing to statute then all is void and
coram non judice.” Ball v.
Pattridge, 1 Sid. 296. (Court of
King’s Bench, 1666.)

“if they, [officers] under
pretence of such [legislative] act,
proceed to incroach jurisdiction to
themselves greater than the act
warrants, this court will send a
certiorari to them to have their
proceedings returned here; to the
end that this court may see that
they keep themselves within their
jurisdiction, and, if they exceed it,
to restrain them.” Rex v. In-
habitants of Glamorganshire, 1 Ld.
Raym.580. (Court of King’s Bench,
1700.)



6 Treas. of Camden v. Mulford,
26 N.J.L. 49 (1856).

7 Drainage Com’rs. v. Griffin,
134 1ll. 330 (1890).

8 Ringo, J., in State v. Evans, 3
Ark. 585 (1841).

9 State v. Evans, supra.

1011, Rev. St. (1874), Sec. 1,
Ch. 112, p. 787.

11 people ex rel. Longress v.
Board of Education of City of
Quincy, 101 1ll. 308 (1882).

12 people ex rel. Lewis v.
Waite, 70 Ill. 25 (1873).

13 People ex rel. Demarest v.
Fairchild, 67 N.Y. 334 (1876).

14 St. 9 Anne c. 20.

15 People ex rel. Raster v.
Healey, State’s Atty., 230 Ill. 280
(1907).

16 The action of mandamus
under the statutes of American
States is somewhat different from
its prototype in England. At
common law it was not an action
by the relator. Neither the writ nor
the return was a pleading. No
issues of fact were raised, no trial
had, no judgment rendered as
between the relator and the
respondent. It was a prerogative
writ solely within the discretion of
the court, issued in the name of
the King. If the relator wished to
controvert the truth of facts
alleged in the return, his only
remedy was a separate action for
a false return.
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Under modern statutes
mandamus has become an action.
The petition under the new
practice alleges facts which may
be controverted, and the issues
raised may be tried by the court.
The action may be in the name of
the relator who, if seeking some-
thing for himself, must be the real
party in interest; but if he brings
the action in behalf of the public,
he need not be.

17 This court was distin-
guished from the regular Circuit
Courts of the United States to
whom the power of issuing writs
of mandamus has not

been given.

18 21911l. 346 (1906).
197 Lil. Abr. 477.

20 “The writ of habeas corpus
is a high prerogative writ, known
to the common law, the great
object of which is the liberation of
those who may be imprisoned
without sufficient cause. It is in
the nature of a writ of error, to
examine the legality of the
commitment. English judges,
being originally under the influ-
ence of the crown, neglected to
issue this writ where the Govern-
ment entertained suspicions which
could not be sustained by evi-
dence; and the writ when issued
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Part V, Chapter |

Civil Procedure

The law under which we live
in Anglo-American countries is a
product not only of growth but
of fusion. Like a mighty river, it
has widened and deepened as
tributary stream after stream has
blended its contents with those
of other branches. The great
sources were two, civil power and
ecclesiastical power. The great
tributaries were correspondingly
two, the common law and equity.
Smaller contributions were made
by the jurisprudence of the Star
Chamber, by the law merchant,
by admiralty, by the
ecclesiastico-civil jurisdictions of
probate, divorce, etc.

But law (apart from legisla-
tion) develops through courts;
and the main divisions of our law
can be traced directly to the
courts in which they were laid
down. From the courts of the
King’s Bench, the Exchequer, and
Commons Pleas flowed the deci-

sions which declared the com-
mon law, King’s Courts all, up-
holding the civil as against eccle-
siastical authority. But in the of-
fice of the King’s Chancellor,
originally an ecclesiastical office,
developed the court

equity, from whose decisions
come the great coordinate
branch of our law which bears its
name. The administration of es-
tates, divorce, family law, were
also originally ecclesiastical func-
tions, and the marks of their ori-
gin survive their absorption into
the civil law.

One potent factor in the for-
mation of law by courts is proce-
dure. Each of the main types of
court developed a procedure of
its own.

Procedure, moreover, is of
prime importance per se in the
administration of justice. Lack of
proper procedure spells chaos.
Over-development of procedure
produces technicality and, some-

times, abortion of justice. In any
event, the rules of procedure may
be as important in determining
one’s rights as are rules of law.

The law of procedure is pub-
lic law. The rules of procedure are
laid down to regulate the con-
duct of judges, practitioners and
litigants—to govern the relation-
ships between the state, its
agents, and private persons. The
rights of private persons may be,
and often are, affected by the
operation of these rules, as in-
deed they are by the operation
of public law generally, but this
effect is secondary. Primary inci-
dence is not upon the relation-
ships of persons to persons but
upon those relationships to
which the state or its agencies
are parties.

An understanding of the ba-
sic principles of procedure can
best be obtained by observing
the history of their development.
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Part V, Chapter ||

Common Law
Procedure

The Conqueror and the suc-
ceeding Norman King found a
full-fledged, though simple, sys-
tem of jurisprudence in Saxon
England which they did not abol-
ish but gradually supplanted by
a system developed in the King’s
Courts. These courts they set up
alongside those of the older re-
gime. Little by little the newer
courts absorbed the legal busi-
ness of the realm, borrowing
from the older courts even while
slowly crushing them to death.
Gradually the old gemots were
replaced by the newer assizes;
the old procedure, with its wa-
ger of law, its ordeals, its trial by
battle, was replaced by a newer
system in which mechanical
modes of trial were replaced by
rational modes. The jury, at first
simply a neighborhood assembly
convoked by the King’s officers
to assist in ferreting out prop-
erty subject to taxation, became
a part of the regular trial machin-
ery. Its incorporation into the
trial system was one of the two
most important elements in con-
ditioning the form and direction
which that system later assumed.

The other was the Original
Writ. Suits in the King’s courts
could be begun only by permis-
sion, permission granted pretty
much as of course, if the fees
were paid, but indispensable,
never the less, to further pro-
ceedings.

The original writ was not in
form a permit but an order, an
order issuing out of chancery,
under the great seal, in the
King’s name, commanding the
defendant, at a time fixed, to
appear and satisfy the complaint
made against him or show why
he should not be required to. In
order that the defendant might
know what was demanded the
writ set forth the nature of the
case and the relief requested. In
the simple society of that day the
cases brought gradually classi-
fied themselves into a few simple
categories for each of which a
single form of order, or writ,
would suffice. But even then, of-
fice routines tended to harden
into binding regulations, and the
number of original writ forms
became set. New ones could with
difficulty be obtained. Five prin-
cipal forms for a time seemed

adequate for most of the busi-
ness which came in—writs of
Detinue, Debt, Covenant, Tres-
pass, and Replevin.

(1) DETINUE. Perhaps the
simplest was Detinue. In this
form of action the plaintiff al-
leged, in substance, that the de-
fendant had some tangible thing
belonging to him which he, the
defendant, would not give up.
Plaintiff prayed for its return and
damages for its detention.

(2) DEBT. Akin to Detinue was
Debt. The object of demand
might be money, a loan, or the
price of something sold. The
thought of the time assimilated
this demand to that of Detinue;
the defendant “detained,” not a
thing but a sum, the equivalent
of a thing, and because it be-
longed to tile plaintiff, the defen-
dant ought (owed) to give it up.
No notion of contract or of prom-
ise broken was involved.

The theory was simply that
the defendant ought to surren-
der what was not his. But this
indentification of a sum with a
thing implied fixity of amount;
an unliquidated amount did not



fit into the concept. Hence the
action of Debt could only be
brought for a “sum certain.”

(3) COVENANT. As civiliza-
tion passed the barter stage
there were bound to crop up,
now and then, cases based not
on possession detained but on
promises broken, on benefits
conferred in misplaced reliance
on plighted word. But the courts
were slow to undertake the en-
forcement of promises The un-
dertaking involved difficulties.
Could jurymen simple unlettered
men acting in groups—be
trusted to as. certain from con-
flicting testimony whether John
had really plighted faith to Tho-
mas, or, if he had, whether the
circumstances were such as to
make the promise legally bind-
ing? The law compromised; if the
promise were written so that its
terms were certain, the court
would hear and give aid— pro-
vided the promise was solemnly
entered into, a considered prom-
ise, not one lightly or frivolously
given. This consideration was
deemed to be shown by the
promisor’s seal; if he placed his
seal upon the parchment he was
bound. A sealed and written
promise was a “covenant.” In the
action of Covenant it could be
enforced.

(4) TRESPASS. Then, of
course, there were trespasses,
unlawful interferences with the
person or the property of the
plaintiff. These might be inten-
tional or unintentional, harmful
or merely unwarranted. The
law—at first generally adminis-
tered by clerics, for few others
could read—drew a moral dis-
tinction between intentional and
unintentional interferences. It
paid little heed even to inten-
tional, personal touchings unless
there was anger, nor to the in-
tentional touchings of movable
property unless there was dam-
age done. But intentional entries

upon land if long acquiesced in,
might lay the foundation for an
assertion of title. So the action
of Trespass recognized three
subdivisions: trespass to per-
sons called Trespass Vi et Armis,
trespass to movable property,
called Trespass de Bonis Aspor-
tatis, and trespass to land, called
Trespass Quare Clausum Fregit.

(5) REPLEVIN. Replevin was
at first devised as a remedy for
the speedy recovery of a tenant’s
animals or other chattels wrong-
fully seized (distrained) by his
landlord for nonpayment of rent.
Upon the giving of a gage (bond)
the chattels were at once re-
stored,’ leaving the merits of the
case to be later determined.
Gradually Replevin came to be
used generally for the recovery
of personal property unlawfully
taken and detained.

These five writs did well
enough, apparently for a con-
siderable period. But they were
incomplete. Accidental injuries
often caused as much damage as
intentional ones, yet Trespass
required intent. Broken promises
were often the causes of loss
though neither written nor
sealed. At length a statute was
promulgated? authorizing the
framing of new writs upon the
model of the old ones, actions
(modeled) “upon the case.” Few
nhew actions resulted: the really
important ones were those of
Trespass on the Case (eventually
called “Case”), General and Spe-
cial Assumpsit, Trover, and Eject-
ment.

(1) CASE. Trespass on the
Case supplied the need for relief
for non-intentional trespasses
where the defendant’s fault was
negligence rather than ill will. It
also came to be used where the
harm resulted from indirect
means rather than the direct ap-
plication of force, as, for ex-

ample, where the defendant put
an obstruction in the plaintiff’s
path over which he stumbled at
night. Case became the founda-
tion of modern negligence law.
Case also became a remedy for
deceit and fraud.

(2) ASSUMPSIT.. Out of Tres-
pass on the Case, curiously, grew
also the remedy for breaches of
simple contracts, i.e., contracts
not under seal. To obtain some-
thing by making a promise which
was not kept was not far re-
moved from deceit. If one origi-
nally meant not to return it, or
pay for it, the promise was a
fraud, and who could tell the
state of the promisor’s mind? So
actions on the case began to be
brought, in which the deceit was
alleged; and the utility of these
suits was such that the proof of
the state of mind was little in-
sisted upon. Gradually the alle-
gation of fraud was dropped and
the law recognized an action to
enforce obligations whose basis
was the promise, not the fraud.

The idea of contract grew
with the growth of business un-
til gradually people began to
imply contracts from conduct
where none were expressed in
words. Goods sold and delivered,
without any words, oral or writ-
ten, were deemed to have been
taken under a contract to pay the
reasonable price. Such “implied
contracts” could be sued on in
General Assumpsit, as the defen-
dant was said to have “assumed”
an obligation to pay. Where the
contract was a specially ex-
pressed agreement the action
was Special Assumpsit.

“Consideration” in time came
to have an entirely different
meaning from that implied
above, i.e., serious attention to
the promise. It came to savor of
the idea of quid pro quo, though
this idea became purely fictitious
in some places. But so com-
pletely did the substituted mean-
ing possess the field, that the law
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came to say, “the seal (on a Spe-
cialty) imports consideration,”
meaning that the transfer of a
quid pro quo was conclusively
presumed.

(3) TROVER. Trover was de-
veloped as an action to recover
the value of goods “converted” by
the defendant to his own use. It
took its name from the fictitious
allegation in the early form of the
proceeding that the goods had
been lost by the plaintiff and
found by the defendant, who in-
stead of returning them used
them as his own.

(4) EJECTMENT. Ejectment
may simply be described here as
an action to recover the posses-
sion of land. As superior title was
a defense, the right of title could
be tried in this action.

Into these “forms of action”
practically all procedure in law
courts was compressed until the
middle of the nineteenth century.
In some states the forms of ac-
tion still persist. The common
law was organized on this pro-
cedural frame and until recent
times the digest titles of the law
were not Torts, Contracts, Per-
sons, Agency, etc., but Trespass,
Assumpsit, Case, and the like.

Every system of trial develops
some scheme for getting down
to the really controversial points.
In the common law system two
circumstances contributed to the
particular development which
took place: the use of the jury
and the ambulatory character of
the courts. Juries of untrained
men could not be expected to
grasp the essential issue, to win-
now the relevant from the irrel-
evant, if parties and witnesses
simply appeared and retailed
their stories ad libitum. The is-
sues had to be carefully devel-
oped and the evidence con. fined
to them. Furthermore, when the
judges went from town to town

on circuit it was desirable that
the hearings proceed with dis-
patch in order to conserve the
time of the court and also of liti-
gants, who left their normal af-
fairs and came with their wit-
nesses to have their cases tried.
This purpose was accomplished
by pleadings.

Pleadings were written state-
ments filed by the parties in al-
ternate sequence in which the
essential features of the case
were developed through the pro-
cess of assertions, admissions,
and denials. To guard against
abuse the statements made had
to be sworn to and evidentiary
proof at the trial had to conform
to these statements. The object
of the pleadings in each case was
to reduce the controversy to
some single controverted point,
either of fact or of law. Some-
times, however, a case might
develop more than one branch,
each branch having such a single
issue. This process of pleading
had to be complete before the
trial began. The purpose of the
trial was to determine the single
issue developed in the pleadings.

(1) DECLARATION. The
plaintiff’s opening pleading was
the Declaration. In it he set forth
the substance of the facts which
he expected the evidence to sup-
port, which facts, he contended,
entitled him to the relief he
prayed for.

The defendant, thereupon,
within a given number of days,
was under the necessity of filing
a Demurrer or a Plea. If he did
neither, judgment might be
taken against him by default.

(2) DEMURRER. If the defen-
dant thought that the allegations
of the Declaration, though true,
did not, under the law, entitle the
plaintiff to the relief sought, he
would demur. A Demurrer raised
the question of the legal suffi-
ciency of the facts alleged. In
common parlance it said: admit-

ting what the plaintiff says to be
true, what of it? It called upon
the court to say whether, assum-
ing the truth of the plaintiff’s
statements, the law would accord
him relief. If the court sustained
the Demurrer, i.e., found the is-
sue of law for the defendant, the
case was ended unless, upon
leave given, the plaintiff could
amend his Declaration to better
effect. If the court found against
him, he was then bound to an-
swer to the facts, or submit to
final judgment. Though for pur-
poses of testing the point of law,
the Demurrer admitted the
plaintiff’s allegations to be true,
this admission (except in very
early times) was not final. It was
an assumption for the purpose
of the argument rather than a
real admission.

(3) PLEA. If, however, the de-
fendant believed the facts stated
in the Declaration “made a case”
he might plead, i.e., he might
deny the plaintiff’s allegations of
fact or he might set up additional
facts which would put a differ-
ent face upon the story. He
might, as the lawyers said, plead
by way of traverse or by way of
confession and avoidance. Pleas
in confession and avoidance ad-
mitted the truth of the
opponent’s allegations but al-
leged other circumstances
claimed to constitute necessary
parts of the complete narration.
Pleas by way of traverse and
pleas by way of confession and
avoidance were pleas to the mer-
its.

There was another kind of
plea, the Plea in Abatement,
which did not concern itself with
the merits of the case at all, but,
ignoring them, set forth facts
whose import was to halt the
progress of the case because of
some formal insufficiency or rea-
son for postponing the proceed-
ings.

If, now, the defendant set up
new matter, i.e., facts in avoid-



ance of the legal import of the
plaintiff’s allegations, the plain-
tiff in turn might come back on
his own part with a Demurrer, a
denial or a plea in confession and
avoidance. And so at each stage
in his turn might the defendant
and again the plaintiff, until an
issue was raised—an issue of law
by demurrer or an issue of fact
by traverse. The effect of this
succession of filings was further
and further to narrow the case
until the pleadings of fact ended
in an issue involving (ideally)
some single, controverted point
of fact, or until a Demurrer raised
an issue of law.

If a Demurrer was filed by
either party at any stage of the
case it had this peculiar quality:
it searched the record, i.e., it
reached back to test the legal
sufficiency, not only of the plead-
ing to which it was immediately
addressed, but of all the plead-
ings in the sequence to the be-
ginning, and judgment on the
Demurrer went against the party
whose pleading was first legally
insufficient. A Demurrer was
thus a two-edged sword; one
might lose on his own Demurrer
although the last pleading of his
adversary was defective.

(4) OTHER PLEADINGS. The
alternate fact pleadings of the
parties had specific names:

By Plaintiff = By Defendant

Declaration

Plea
Replication

Rejoinder
Sur-Rejoinder

Rebutter

Sur-Rebutter

The stage of Sur-Rebutter
was seldom reached and beyond
that no specific names were ap-
plied.

(5) TECHNICALITIES OF
PLEADING. In the course of cen-
turies many technical rules were
evolved relating to the science
and practices of pleading, which
had the merit of compelling close
and accurate analysis on the part
of counsel but which had the
demerit of providing pitfalls for
the unlearned or the unwary.
They contributed to the result of
making the handling of cases a
game in which, at least some-
times, the interests of litigants
were subordinated to the rules
of procedure. “The case went off
on a point of pleading” became
a common phrase of the report-
ers. From a technical standpoint,
however, the common law sys-
tem of pleading was a splendid
and complete development—a
true monument to the logic of
the law.

In a number of states of the
Union this system is still sub-
stantially in vogue.

The trial of cases in law
courts is typically a proceeding
in Which a jury is impaneled to
pass upon questions of fact
While the judge decides ques-
tions of law and instructs the jury
as to the law applicable to their
deliberations. Both of these
statements are, to be sure, ap-
proximations rather than exact
statements of the truth. In the
course of his duties the judge
has to pass upon many subsid-
iary and some major questions
of fact and even if it does not
have to decide, the jury has to
apply, the law in reaching its ver-
dicts.

The jury’s findings, in its pe-
culiar field, are mandatory. The
court has a supervisory function
which extends in proper cases to
setting aside the jury’s verdicts,
but setting aside a verdict means
a new trial in which another jury
will be required to pass upon the

same questions. Judgments can
only be rendered upon jury ver-
dicts; until a valid verdict is re-
turned no further progress can
be made.

The jury’s verdict, however,
in and of itself, produces no fi-
nal results. The verdict simply
becomes the basis for the judg-
ment, the order of the court
which sets in motion the execu-
tive processes of the law. In some
cases the judgment itself estab-
lishes rights in property; in oth-
ers it causes the proper officers
to proceed to seize and sell
defendant’s property in order to
realize money to satisfy the
plaintiffs claims.

In general, before the statu-
tory changes worked a fusion of
legal and equitable procedure,
the executionary powers of the
law courts were limited to the
rendition of possession of spe-
cific real or personal property
and the seizure and sale of prop-
erty for the purpose of produc-
ing money. Law courts could not
insure compliance with the final
civil orders through imprison-
ment or other personal punish-
ment. Equity courts, on the other
hand, were traditionally limited
to personal orders and could not
directly affect property rights. By
statute, however, these powers
have been coalesced to a large
extent.

1 Protracted detention would
often mean the ruination of the
tenant.

2 Statute of Westminster 2nd,
13 Edw. 1, Ch. 24 (1285).
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Part V, Chapter 111

Equity Procedure

Partly because of the rigid in-
completeness of the common law
forms of action,' the equity
courts developed a broad juris-
diction supplementing that of
the common law courts.

In the equity courts a system
of procedure developed con-
siderably at variance with com-
mon law procedure, partly be-
cause of borrowing from the trial
systems of the ecclesiastical and
the Roman Law and partly be-
cause the cases were tried, not
to juries, but to judges. Where
the trier of facts was a trained
lawyer, fewer mechanical devices
for framing the issues and for
excluding irrelevant matter were
necessary. There developed in
the equity courts no forms of
action and the rules of pleading
were marked by greater simplic-
ity and liberality.?

Instead of suing out an Origi-
nal Writ the complainant in an
equity suit began by filing in the
office of the chancery clerk3 a Bill
in Equity. Jurisdiction of the de-
fendant Was obtained by the
serving upon him of a writ of

subpoena which commanded
him, under penalties, to appear
and satisfy or answer the com-
plaint.

In keeping with the charac-
teristic propensity of equity to
look at truth and substance
rather than at form, one who
brought a bill had to be the real
party in interest.*

In case of default upon the
defendant’s part, either for ap-
pearance or proper pleading, a
decree might be taken against
him “pro con fesso” i.e., by de-
fault.

The Bill of Complaint, or, as
it was more commonly called, the
Bill, served not only the function
of a pleading as did the Declara-
tion in a law suit, but also that
of an examination of the defen-
dant, seeking discovery of perti-
nent facts known to the defen-
dant upon which to base a de-
cree. Indeed, the structure of a
Bill came in time to be one of the
most elaborate and formal
known to legal practice.5 It con-
sisted of nine parts: (1) the ad-
dress, (2) the introduction, (3) the
stating part, (4) the confederat-

ing part, (5) the charging part,
(6) the averment of jurisdiction,
(7) the interrogating part, (8) the
prayer for relief and (9) the prayer
for process.

The address simply stated
the correct title of the court in
which the Bill was filed. The in-
troduction gave the names and
places of abode of the complain-
ing parties and such additional
descriptive matter as was neces-
sary to establish the court’s ju-
risdiction. Since equity jurisdic-
tion was supplementary only to
that of law courts these facts
were important.

The stating part performed
the office of a pleading, setting
forth the ultimate facts upon
which the complainant relied for
relief. The factual sufficiency of
the bill depended wholly on the
statements made in this part.
Statements in other parts could
not supply deficiencies here.

The confederating part was
a curious formal allegation that
the defendant and divers other
persons unknown had combined
and confederated together to
defraud the complainant. It
prayed that they be made parties
when discovered. It appears to



have been believed that this
allegation was essential to the
addition of new parties after suit
began and that the allegation of
conspiracy or confederation was
essential to the court’s jurisdic-
tion. Neither belief in fact was
sound. This part later was re-
garded as useless.

The charging part marked a
clear departure from the tradi-
tions of common law pleading.
It undertook to set up the de-
fenses which it was assumed the
defendant would make, and to
answer them in advance, charac-
terizing such defenses as fraudu-
lent and pretended. In common
law pleading it was improper to
put defenses into one’s op-
ponent’s mouth—"to jump the
stile before one came to it.” Un-
der the “Equity Rules” of the Fed-
eral courts this part is Optional
with the pleader.

The averment of jurisdiction
in the court of equity was prob-
ably always surplusage and un-
der present practice may be omit-
ted.

The interrogating part was
also a departure from common
law procedure. It called upon the
defendant to state, both upon
information and belief, all such
matters as were pertinent to the
case, i.e., to furnish the proof, if
he had it, upon the basis of which
finding might be made against
him. This function of “discovery”
was one of the salient character-
istics of the Bill.

The prayer for relief set forth
the complainant’s demands; first
in detail and then, lest anything
be missed, generally. Only such
relief as was prayed for would be
granted.

The prayer for process set
the clerk’s office in motion to is-
sue the necessary subpoena.

Of these nine parts into
which the Bill was divided, the
stating part (3) and the interro-
gating part (7) were the prime
essentials, the stating part serv-
ing to lay the foundation of fact,

the interrogating part to obtain
from the defendant the “discov-
ery” necessary to enable the com-
plainant to establish his allega-
tions.

As in suits at law, the defen-
dant might respond to a Bill by
raising an issue of law or an is-
sue of fact. To effect these re-
sults there were available the
Disclaimer, the Demurrer, the
Plea and the Answer. If he de-
sired not merely to assert a de-
fense but to obtain affirmative
relief against the complainant, he
might file a Cross Bill.

(1) DISCLAIMER. The Dis-
claimer was not really a measure
of defense; rather it was a writ-
ten assertion that the def end

ant disclaimed any right, title
or interest in or to the subject
matter of the complainant’s de-
mand.

(2) DEMURRER. The Demur-
rer, borrowed from the law
courts, raised the question of the
legal sufficiency of the Bill as
shown upon its face. The Demur-
rer, however, was available only
to attack the Bill. It could not be
used at a later stage.

(3) PLEA. If the defendant
wished to oppose the Bill upon a
ground not involving the merits
and not appearing upon the face
of the bill, he did so by Plea. The
Plea in equity, much like a Plea
in Abatement at law, set up rea-
sons why the suit should be dis-
missed, delayed or barred, with-
out challenging the merits of the
complainant’s contentions.

(4) ANSWER. If the defendant
meant to contest the merits of
the claim he did so by Answer.
The Answer was a statement of
fact in which the substantive
defense was set forth. If the com-
plainant objected to the Answer
for want of legal sufficiency ei-

ther in form or substance he did
so, not by Demurrer, but by fil-
ing Exceptions.

The only other regular plead-
ing in equity suits was the Repli-
cation. If the complainant filed
no exceptions to an answer, he
closed the pleadings by filing a
Replication. This pleading set up
no further facts, but merely de-
nied the truth and sufficiency of
the Answer and reaffirmed the
truth and sufficiency of the Bill.

(1) STANDARD BILLS. Al-
though equity grew up to rem-
edy the deficiencies in the law,
in time it, too, became more or
less crystallized, both in sub-
stance and in procedure. In
somewhat the same fashion as
law procedure became set in the
forms of action, so equity proce-
dure became set, less rigidly, in
a number of characteristic Bills.
If a litigant’s requirements could
not be satisfied by one of these
types the door was not closed,
but innovation met tacit resis-
tance. The principal types were:
Bills for Foreclosure of Mort-
gages, Bills to Redeem Mort-
gaged Property, Bills for Parti-
tion, Bills to Quiet Title, Bills of
Peace, Bills to Reform Instru-
ments, Bills for Specific Perfor-
mance, Bills to Set Aside Fraudu-
lent Conveyances, Bills for the
Infringement of Patents and
Copyrights, Creditors’ Bills, Bills
of Interpleader, Bills of Certiorari,
Bills to Perpetuate Testimony,
Bills of Discovery.

(2) THE INJUNCTION. The
one growing point in equity pro-
cedure in modern times has been
in the field of the injunction. As
distinguished from the specific
types of relief listed in the last
paragraph, the injunction might
be put down as an innominate
type. As usually defined it is an
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order to do or not to do some
act. This definition, though too
broad to be useful, is difficult to
nharrow without inaccuracy. Per-
haps the following represent the
principal classes of cases in
which injunctions are most often
issued: Cases to restrain the
prosecution of suits at law where
such prosecution would be ineg-
uitable; cases to prevent
breaches of contract, where the
rules of equity permit; cases to
prevent the commission of torts
where property rights are in-
volved and damages at law would
not be adequate; cases to pre-
vent the breach of some trust,
confidence or contract.

(3) SUBSIDIARY RELIEF. In
addition to these types of pro-
ceeding in which the relief asked
is the principal object of the suit,
there are a number of other pro-
ceedings in which the relief is
subsidiary to some other main
object. Such are proceedings for
receivership, for the sequestra-
tion of property, for the taking
and perpetuation of testimony.

(4) EQUITY TRIALS. The trial
of cases in equity is basically trial
by the judge; both facts and law
are tried to the court. At the dis-
cretion of the judge a jury may
be summoned to pass upon

some particular question about
which there is doubt or difficulty,
but the verdict, when rendered,
is not binding upon the court but
is advisory merely.

In many instances the court
appoints a master commissioner
to examine the witnesses and
make report and recom-
mendation as to findings. The
rulings of the master and his
findings and recommendations
are, of course, subject to revision
by the judge.

(5) EQUITY ACTS IN PER-
SONAM. The decrees of an equity
judge, at first, were enforceable
only by punishment of the
defendant’s person. They did not
operate directly upon property or
the title thereto. Statutes have,
however, now quite generally
given to decrees in equity much
the same power to bind property
as have the judgments of law
courts. In the states where law
and equity procedures are dis-
tinct the foregoing still repre-
sents in substance the method
of equity procedure. In the Fed-
eral courts, with certain modi-
fications affected by the Equity
Rules, it represented equity pro-
cedure up to September 16,
1938. Since that date, Federal
Procedure has been greatly modi-
fied.®

1 See Common Law Procedure.

2 While there were no “forms
of action” there developed a series
of stereotyped bills, to be noticed
later, which in a sense performed
the office of the forms of action:
namely, to frame the thinking and
organize the concepts of practitio-
ners in the equity courts. Unless
one’s case fell substantially within
one of the recognized types of
bill, there was a tacit presumption
that equity could do nothing for
him. In some respects, too, the
drafting of a Bill in Equity came to
be a more rigidly formal matter
than the drafting of a Declaration
in a law court.

3 In England the bill was
originally filed in the office of the
“Six Clerks” (pronounced clarks)
who had charge of the records.

4 In the law courts emphasis
was upon the legal title rather
than the substantial interest.

> At first it was quite simple,
merely stating the ultimate facts
and praying relief.

6 Procedure in Federal Courts,

supra.
a



Part V, Chapter 1V

Code Procedure

About the end of the first
quarter of the nineteenth century
a gathering dissatisfaction with
the old systems of procedure in
the law and the equity courts
began to come to a head.

Dissatisfaction proceeded
from a number of prime and
many subsidiary causes. The
most important were the ex-
cessive technicality that had
grown up about the forms of ac-
tion and the rules of pleading,
and the rigid separation of the
courts of law and equity. The
former often resulted in lawyers’
battles in which the merits of the
cause were only subordinate con-
siderations; the latter, in the fre-
quent necessity of proceedings
in both law and equity courts to
secure complete relief in a single
controversy, or in the frustration
of merited relief because of the
limited powers of both courts.

So completely had the minds
of lawyers been saturated with
the traditional doctrines, how-
ever, that amelioration was diffi-
cult. An inherent and eternal dif-
ference which compelled the
separation of law from equity
was believed to exist, and this

difference applied as well to the
forms of action.

But in England and America,
certain more adventurous

spirits agitated for change
and in 1848 David Dudley Field!
and others persuaded the legis-
lature of the State of New York
to adopt the Code of Civil Proce-
dure. This so-called Field Code
with local variations was adopted
in rapid succession by a number
of other states, and eventually all
but a small minority modeled
their procedure upon it.

Code procedure is marked by
two main departures from that
which it replaced: the abolition
of the forms of action and the
union of law powers and equity
powers in the same court. The
system of pleadings and the
mode of procedure were also
modified, chiefly by the infusion
into the legal system of ideas
taken from that of equity.

In the main, the fundamen-
tals of pleading are preserved.
Though simplified in form, the
objective of the pleadings is still
the same—to arrive at a single
issue either of fact or of law—
and, so far as applicable, the old
rules of pleading continue.

The pleadings of fact under
the codes are:
By Plaintiff = By Defendant

Petition
Answer

Reply

Allegations of new matter
contained in a Reply are, by Stat-
ute, deemed to be controverted
without further pleading, so the
series ends there.

The Demurrer under the
codes performs substantially the
same office as at common law.
The grounds of demurrer, how-
ever, are specified by statute, the
statutory grounds including
those formerly available to found
either a General or a Special De-
murrer. In addition, the De-
murrer now performs most of the
service formerly performed by
the Plea in Abatement.

A characteristic of the code
procedure is the freer employ-
ment of the Motion.2 Borrowed
largely from the equity practice
the Motion in code practice has
found an expanded usefulness,
serving a great variety of pur-
poses including, at times, some
of those formerly accomplished
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by the Plea in Abatement. Writ-
ten motions are provided for as
well as oral ones.

(1) PLEADING FACTS. The
basic principle in code pleading
is that of pleading only facts. The
requirement for Petition, Answer
or Reply is that the pleader shall
set forth in simple and concise
language3 the “ultimate facts in
issue.” Ultimate facts are distin-
guished from “evidentiary” facts,
those circumstances to be ad-
duced in evidence at the trial
which will sustain the broader
conclusions comprehended in
the “ultimate” facts. All the ulti-
mate facts which are necessary
to make a case for relief or de-
fense under the appropriate
rules of law must be stated. Facts
not pleaded may not be proved
at the trial. If the statement omits
facts necessary to make out the
case, the pleading is subject to
Demurrer.

Ultimate facts have to be
sharply distinguished from con-
clusions of law. These may not
be pleaded. If they are, they may
be ordered stricken out on Mo-
tion or simply disregarded as
nullities. A Demurrer will be sus-
tained if the remaining allega-
tions do not make out the case.

The relief requested must be
prayed for. In general no other
relief will be granted, although
some courts will grant whatever
relief the facts show a party to
be entitled to.

(2) AMENDMENTS. In accor-
dance with the purpose of code
procedure to simplify the re-
quirements for accomplishing
justice, courts are liberal in
granting the privilege of amend-
ments to pleadings. Mistakes or
omissions may be corrected so
long as the opposing side is not

surprised or unduly burdened.
Additional costs, however are
generally assessed against the
party asking the privilege of
amendment. Even after the evi-
dence is all in it is not uncom-
mon for a court to allow an
amendment of a pleading to
“conform to the evidence.”

(3) ADDING PARTIES. In line
also with the Code purpose to do
justice simply, is the liberal pro-
vision for adding parties. Com-
plete settlement of a controversy
in a single proceeding is the
ideal, and to this end new par-
ties may be added if they have
any interests which would be af-
fected by the judgment or de-
cree. Such new parties when duly
summoned may come into the
case by way of Answer or of
Cross Petition or both.

(4) CROSS PETITION. The
Cross Petition is a device bor-
rowed from equity, designed to
enable parties defendant, either
original or additional, to set up
demands for affirmative relief. A
defendant may have a defense
against the demand of the plain-
tiff. He may also have a cross
claim of his own against the
plaintiff or against some other
defendant. To facilitate the com-
plete litigation of an entire mat-
ter in one suit the codes provide
for the filing of Cross Petitions
in which affirmative claims, of a
nature so related to that of the
subject matter of the suit as to
be fairly triable in one proceed-
ing, may be set forth.

(5) NOTICE PLEADING. In a
limited number of states a still
further simplification of pleading
and procedure has been set up
by statute. In this system the
plaintiff in his Petition needs only

advise the defendant in general
terms that he is being sued and
the nature of the claim made. The
issues are not framed in the
pleadings. Evidence is freely ad-
mitted at the trial and the issues
are really pointed out for the first
time in the court’s charge to the
jury. This scheme as yet has not
been widely adopted.

(6) PROCEDURE IN FEDERAL
COURTS. Under the rules for pro-
cedure in the Federal district
courts effective September 17,
1938, the principles of code pro-
cedure have been still further
simplified. There is but one form
of civil action for both law and
equity cases. Demurrers have
been abolished, motions per-
forming their essential office.
The court in its discretion may
order counsel to appear before
trial to consider the simplifica-
tion of issues, the desirability of
amendments to pleadings, the
possibility of admitting certain
facts, the limitation of expert
witnesses and other matters. The
right to trial by jury is preserved,
but only upon demand. If not
demanded it is waived. At any
stage of a proceeding the court
must disregard any error which
does not affect the substantial
rights of parties.

1 Brother of Cyrus W. Field
who laid the first transatlantic
cable.

2 |In equity procedure a Motion
is an oral application to the court
for rulings incidental to the
progress of the case. A written
Motion called a Petition.

3 Thus abbreviating certain
common law and equity forms
requiring “artificial” verbiage. a



Part V, Chapter V

The issues having been de-
veloped through the pleadings,
a case is set down for trial in ac-
cordance with statutory rules as
to time, and the exigencies of the
court’s calendar.

While the codes abolished
the distinctions as to form be-
tween law suits and equity, they
did not abolish the differences
between the substantive rules
nor the differences between the
kinds of relief that might be
granted. Cases, therefore, which
“sound in equity” are still tried
by the court,’ while those which
are legal in their nature are tried
by juries.

The rules of evidence are
more strictly applied in jury
cases; otherwise, the mode of
trial procedure is not very differ-
ent.

With local variations, the or-
der of procedure is about as fol-
lows:

After the jury has been im-
paneled and sworn, counsel for
the plaintiff makes his “opening
statement,” in which, without ar-
gument, he sets forth the nature
of the case, the claims of the
parties, and what he expects to
prove by evidence. Opposing

Trial
Procedure

counsel then makes a similar
statement of his side of the
case.?

The next step is the introduc-
tion of evidence. This may con-
sist in the presentation of writ-
ten documents or other tangible
things or the taking of oral testi-
mony. In the examination of wit-
nesses, counsel for the party call-
ing the witness first examines
him “in chief” and then opportu-
nity is offered the other party or
parties to “cross-examine.” When
plaintiff has introduced all his
testimony he “rests” i.e., he rests
or relies upon the facts he has
proved to make out his case in
law.

At this stage opposing coun-
sel has opportunity to make one
of the several motions known to
the law to have the court give
judgment in his favor because
plaintiff’s proof is legally insuffi-
cient. If the motion is overruled
the defendant must then intro-
duce his own evidence.

Plaintiff, of course, as well as
defendant, may profit by evi-
dence adduced by defendant’s
witnhesses.

After the defendant has
rested, plaintiff has opportunity
for rebuttal, i.e., evidence to op-
pose that which the defendant
has produced. Plaintiff may not,
normally, however, introduce in
rebuttal proof that should have
been brought out in his case in
chief.

At the conclusion of all the
evidence defendant may renew
his motion for judgment (or di-
rected verdict). If it be again over-
ruled the case is ready for argu-
ment.

In some jurisdictions either
side may ask the court to give to
the jury “special charges” before
argument, propositions

of law which counsel desires
the jury to have in mind before
the argument begins. These are
usually given in writing and may
be commented upon by counsel.

The time allowed for argu-
ment is generally within the
judge’s discretion. Plaintiff’s ar-
gument comes first, then de-
fendant’s, after which plaintiff
may conclude. Ordinarily
plaintiff’s counsel may divide his
time as he chooses between his
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opening and his concluding
speech. Again, however, he
should not reserve his points in
chief for rebuttal. If, as some-
times happens, plaintiff’s coun-
sel only sketchily argues the case
in his opening, defendant’s coun-
sel may waive argument entirely,
in which event no rebuttal argu-
ment is permitted. Either side, of
course may waive its argument
whenever it pleases.

After argument the court
“charges” the jury.3 The “charge”
is a complete statement of the
law applicable to the case, includ-
ing the procedural parts of the
trial in which the jury partici-
pates.*

After the charge, tie jury “de-
liberates.” Usually this is accom-
plished in the privacy of the jury
room; sometimes, in clear cases,
the jury returns its verdict with-
out retiring. When the jury is
ready with its verdict it so advises
the court through the bailiff, and
in open court the verdict is an-
nounced. Either side may, if it
chooses, have the jury “polled,”
i.e., have each juror asked
whether it is his verdict.

At common law the verdict
had to be unanimous. Failure to
agree upon a unanimous verdict
entailed a new trial. In some
states now, however, verdicts in
civil cases may be returned by
three-fourths of the jurors.

In recent times in many
states women as well as men
have been made eligible to jury
service.

After the verdict is received
the jury is discharged.> The los-
ing party then customarily avails
himself of the right to file a mo-
tion for a new trial, setting up

any of the statutory grounds
upon which such motion may be
based. Unless the court finds
that error prejudicial to the in-
terests of the loser has occurred
in the trial, the motion will be
overruled.®

If such error is found the ver-
dict is set aside and the case
must be tried again. If not, judg-
ment is entered upon the verdict.

1 See infra, Equity Procedure,
for use of juries in equity courts.

2 In some jurisdictions the
defendant reserves his opening
statement until plaintiff’s evidence
is in.

31n equity cases, of course,
there is normally no jury and no
charge.

4 The charge is supposed to
guide the jury’s deliberations. In
point of fact, however, it is fre-
quently not well understood and
serves its chief purpose as a basis
for proceedings in error in a
reviewing court. Through this
process it becomes the medium
through which much of the
common law is settled and de-
clared.

> If the pleadings as finally
framed by amendment or other-
wise do not set forth facts suffi-
cient in law the loser may move to
have the verdict set aside and for
“judgment on the pleadings non
obstante veredicto.”

6 In the older practice any
error was reason for setting aside
the verdict.
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Part V, Chapter VI

Both state and Federal judi-
cial systems provide for the re-
view of the proceedings of trial
courts. These systems differ
widely in the number and char-
acter of the appellate courts but
all provide essentially the same
fundamental types of revision.
This revision is of two main
kinds, revision of findings of
facts and revision of rulings of
law.

As to facts, the procedure in
equity cases varies from that in
law cases. In equity procedure
the trial court’s findings of fact
are subject to “appeal,” i.e., a
trial de novo of the entire case in
an upper court. Appeal (in this
sense) does not depend upon the
commission errors of law by the
trial court, but, generally, may be
had as of right by giving bond
and taking the other necessary
steps. Among these steps is the
filing in the upper court of a tran-
script of the testimony taken
below, together with all of the
original papers, i.e., the plead-
ings, process, motions, entries,
etc.

At the retrial all the evidence
may be taken again, but it is com-
mon practice to introduce testi-

Procedure

for Review

mony anew only upon disputed
points, using the transcript for

the rest.

Upon the perfection of pro-
ceedings for appeal the lower
court’s finding simply drops out
of sight so far as facts are con-

cerned.

A dissatisfied party may “go
up” from a trial court’s judgment
in an equity case by proceedings
in error as well as by appeal. Law
cases may also be reviewed “on
error.” Error proceedings raise
only questions of law and the
procedure in error is essentially

similar in equity and in law.

To perfect typical proceed-
ings in error the dissatisfied
party files a “supersedeas bond”
to stay execution of the judg-
ment or decree. He then files in
the reviewing court a Petition in
Error (the name differs in differ-
ent jurisdictions), in which the
alleged errors of law are speci-
fied, a Bill of Exceptions, which
is a transcript of the evidence or
such parts thereof as are neces-
sary to show forth the points of
law involved, the original papers
in the case, and a transcript of

the docket and journal entries.

The main argument in error
proceedings is usually made by
brief. A brief is a written presen-
tation of the reasons for declar-
ing the law and deciding the
cause as the author of the brief
desires. In courts of final juris-
diction it is customary to require
the briefs to be printed.

In addition to argument by
brief, oral argument of limited
duration is commonly, though
not universally, permitted.

Oral argument, however, is
generally only supplementary to
the briefs. Its main purpose is to
give opportunity for questions by
the court upon points not com-
pletely elucidated in the briefs.

After argument in the review-
ing court the case is ready for de-
cision. The decision proper is
contained in an “entry,” i.e., a
finding and order spread upon
the records of the court which is
the embodiment of the court’s
action. Frequently also the court
“hands down” an “opinion” which
is a written statement of the le-
gal reasoning by which the court
arrives at the result reached. The
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opinion is valuable to the legal
profession as a contribution to
the law for the future. The opin-
ions of appellate courts are gen-
erally printed in books called “re-
ports.” These reports are the
chief repositories of the law in
Anglo-American countries.?

If the appellate court to
which an error proceeding has
been taken is an intermediate
court, error proceedings may
again be taken from its judgment
to a court still higher. Ordinarily
this would be to a court of last
resort. In most states and in the
Federal Government the courts
of last resort are known as su-
preme courts. In a few states,

notably New York, the highest
court is the Court of Appeals.

Error proceedings may also
be taken from an intermediate
Court which entertains an “ap-
peal” in an equity case.

The result of an error pro-
ceeding may be a final judgment
or an order remanding the case
to the court below for further
proceedings according to the law
as it has been laid down in the
reviewing court. Where the pro-
ceeding below is a trial before a
jury this is the usual order. There
is no retrial of facts in an appel-
late court in law cases. Retrials
are accomplished by new trials
in the original court of first in-
stance.

1 The term, appeal, is used in
various senses. In some jurisdic-
tions it connotes a proceeding for
the review of law as well as of fact.
This is also the popular concep-
tion. Strictly, however, appeal is a
retrial of the facts in a reviewing
court and is to be distinguished
from “proceedings in error” in
which the law of the case is
reviewed.

2 Access to their contents is
given to readers by digests and
other “law-finding” books. The
literature of the law is the best
indexed literature there is.



Part V, Chapter VII

L egal Evidence

In the preceding discussions
of judicial procedure it has ap-
peared that the work of formu-
lating the issues and clearing the
ground of extraneous matter is
performed by the pleadings be-
fore the trial. The pleadings as-
sert the existence of facts which
if true, make a case or establish
a defense. Their truth or falsity
remain to be determined at the
trial. The process of establishing
the truth of assertions made in
the pleadings is “proof.” Proof is
generated by “evidence.”!

Although the terms, proof
and evidence, are often used syn-
onymously it is well to keep them
separate. Evidence is not proof;
it is that which generates proof.
Failure to observe the distinction
has caused confusion in discus-
sions of the “burden of proof.”

Trial practice proceeds upon
the premise that “He who asserts
must prove.” It follows that the
party who has the affirmative of
the issue raised by the pleadings
carries the burden of proof. Nor-

mally the party is the plaintiff.
Often, however, by cross petition
a defendant may assert a counter
claim, denied by the plaintiff, as
to which the defendant has the
burden of proof. This burden, the
burden of establishing the affir-
mative of the issue in question
hever changes; it continues to
rest upon the party having such
burden through out the trial.
There are, however, occa-
sions of frequent occurrence
when the burden of going for-
ward with the evidence shifts.
This shift is often spoken of as a
shift in the burden of proof.
Such a shift in the burden of
going forward with the evidence
occurs whenever facts have been
adduced which the law regards
as sufficient to establish an alle-
gation. Until disproved by further
evidence the allegation stands as
proved. For example, in a suit to
collect on an insurance policy the
pleadings will allege the death of
the insured. No direct proof of
his death, let us suppose, may
be available, but evidence may be
adduced to prove that he has not
been seen or heard of, by those
who naturally would hear of him,

for seven years or more. From
such evidence the law presumes
that he is dead, i.e., it draws an
inference of death which dis-
penses with the necessity of fur-
ther evidence. At this juncture
the burden of going forward with
the evidence shifts; the defen-
dant must adduce evidence that
the insured is alive or lose the
point. If it does introduce such
evidence the burden of going
forward with the evidence again
returns to the plaintiff. The bur-
den of proof, however, has not
shifted.?

Proving an allegation con-
sists in presenting evidence
which sustains a logical infer-
ence that the allegation is true.3
There are, however, certain con-
clusions which the law permits
to be drawn from certain facts
without the presentation of suf-
ficient evidence completely to
support the conclusion as a mat-
ter of logic. Such conclusions or
inferences are called “presump-
tions.” They rest upon general
human experience and may (gen-
erally) be rebutted by evidence

129



130

proving that in the particular in-
stance the general experience is
belied.

Presumptions may only be
drawn from evidence. Proof of
absence for seven years, supra,
had to be made before the pre-
sumption of death could arise. It
follows that presumptions may
not be based upon presump-
tions.

Of the many presumptions
recognized by the courts, a few
examples follow: A person shown
to be alive and well at a certain
time will be presumed to con-
tinue alive for a reasonable time
thereafter. A letter duly ad-
dressed, stamped and mailed will
be presumed to have been deliv-
ered. In England (but not in the
United States) women beyond a
certain age are presumed inca-
pable of bearing children. Offic-
ers in the regular discharge of
their duties are presumed to
have been duly elected or ap-
pointed.

A party having the burden of
proof may be relieved of the bur-
den of producing evidence by the
admissions of his opponent.
Such admissions may be made
in the pleadings* in open court
at the trial, or at other times and
places. In the latter case the fact
of having made the admission
must be proved by evidence, the
same as any other fact. In cer-
tain instances admissions may
be inferred from conduct as well
as from speech or writing.

In addition to the foregoing
there is another way in which
certain facts may come to the
attention of the court without
proof by evidence, namely by “ju-
dicial notice.” Where such facts
are in question the court, with-
out proof, will take cognizance
of them.

Such facts are those which
form part of the common knowl-

edge of all ordinary persons,
such as the alternation of day
and night, the succession of the
seasons, the ordinary effects of
heat and cold, the ordinary ef-
fects of intoxicating liquor, the
legal standards of weight and
measure, the values of domestic
currency, the geographical
boundaries of domestic territory,
etc., etc. Judicial notice does not
extend to such facts as usually
require reference to dictionaries,
encyclopedias, etc., nor to scien-
tific works. Nor does it extend
to facts which require proof by
experts.

In addition to these means of
bringing specific facts before a
tribunal without the presentation
of evidence, it should be remem-
bered that both court and jury
cannot help bringing to bear
upon the issues of any case be-
fore them, the whole matrix of
knowledge and experience with
which they are equipped. The
professional training of judges is
trusted to restrict the utilization
of such knowledge to proper
purposes. jurors, however, under
modern practice, are chosen
from those who have no special
knowledge of the facts in contro-
versy.®

Evidence may be of various
kinds. It may consist of oral tes-
timony delivered in open court
or in transcripts thereof when
given in “deposition” form. It may
consist of written documents or
of tangible things. It may consist
of the land, water, buildings,
structures, or other outside ob-
jects of which the judge grants
the jury a “view”. It may be direct
or “circumstantial.”

In the establishment of proof
by evidence, the first primary rule
of law is that of relevancy; that
is to say, the court will listen only

to such facts as have a logical
tendency to support the allega-
tions in question. If no such logi-
cal inference can be drawn from
them they will be excluded.
Whether such logical inference
can be drawn is a question for
the judge. It does not follow,
however, that a jury will draw the
inference if the judge permits
them to have the evidence.

The second primary rule is
that a fact offered in evidence,
though logically relevant, must
have a minimum of probative
value or it will be excluded. To
hear every fact which might con-
ceivably have any logical bearing
would in many cases protract a
hearing indefinitely. The court,
therefore, will listen only to facts
which have weight or materiality
sufficient to warrant the time and
attention. This question of
weight or probative value is, like-
wise, one for the judge; that is
to say, the judge will determine
whether the fact shall be heard
at all. What weight the jury will
give it, if admitted, is for them
to determine.

In addition to the logical re-
quirements of relevancy and
materiality the courts have devel-
oped certain other rules re-
garding the admission of testi-
mony or other evidence. These
rules have developed largely,
though not wholly, in response
to judicial experience in the trial
of cases to juries. They are chiefly
rules of exclusion, and the tech-
hical learning of the law of evi-
dence consists in great measure
in the ramifications of these rules
and the exceptions to them. They
may roughly be described as
rules of competency, such evi-
dence only as complies with
them being regarded by the law
as competent to prove the alle-
gations in issue. In the trial of
cases to judges without juries



their rigor is often considerably
relaxed.

(1) HEARSAY. The first of the
rules of competency is that which
forbids the reception of “hear-
say.” A witness may testify only
to facts of which he has first-
hand knowledge. He may not tes-
tify as to what he has learned
from the statements of others
nor may he testify as to what oth-
ers have said or written. This rule
obviously is not based on rel-
evancy or materiality. In the or-
dinary experience of life such
evidence is constantly acted
upon. It rests chiefly, perhaps,
upon the requirement of sworn
testimony and the guaranty of
the right of cross-examination.
Statements made out of court by
others, to the witness, are not
made under oath. Nor is the per-
son who made them subject to
the testing and probing of cross-
questioning which experience
has shown to be of great impor-
tance in assuring full, accurate
and truthful reports.

There are, however, a good
many exceptions to the hearsay
rule, as there are to all the rules
of exclusion. In some instances
the courts are practically com-
pelled to accept hearsay because
no better evidence is possible.
Statements concerning one’s
own parentage furnish an ex-
ample. Declarations “against in-
terest,” i.e., declarations which
tend to injure the declarant, are
sometimes received on the
theory that people will not often
lie in order to harm themselves.
Statements concerning matters
of common or public interest are
also frequently received.

(2) RES GESTAE. Statements
made by others may be testified
to if they are part of the “res ges-
tae.” Strictly, the res gestae in-
clude only those statements
which form an intrinsic part of
the incident reported upon, for
example, an exclamation of rec-

ognition as one is shot by his
assailant, or an order called by
one member of a train crew to
another just prior to a collision
American courts have tended to
enlarge the exception to include
narrative statements made im-
mediately or shortly after an oc-
currence, as onhe court expressed
it, “while the dust is still in the
air.” This extension seems to
depart from the reason upon
which the exception rests.

Testimony as to what an-
other person said is only ex-
cluded by the hearsay rule when
such testimony is offered to
prove the truth of the fact re-
lated. If the object of the testi-
mony is to prove that a state-
ment was made (regardless of its
truth) or that a conversation took
place, or that a certain subject
was discussed, the rule does not
apply. The fact of such statement
or conversation is to be proved
as any other fact.

(3) CHARACTER. Another
rule of exclusion is that which
forbids the reception of evidence
of a person’s character as a ba-
sis for an inference that he did
or did not commit a particular
act. This, again, is a type of in-
ference which common experi-
ence often draws, but the Anglo-
American courts have with some
exceptions refused to permit it,
especially in civil cases.” This
refusal is grounded on the ob-
servation that particular conduct
is too frequently at variance with
one’s general habits and traits
to be reliably inferred from proof
of them.

Of course, character itself
may be an issue. Where the ob-
ject of testimony is to prove char-
acter as a fact in itself, not as a
basis for inference as to the com-
mission of an act, the rule does
not apply.

(4) RES INTER ALIOS ACTA.
Somewhat akin to the “character”
rule is that which prohibits the

reception of evidence of acts or
events similar to the acts or
events in issue. This rule is
known in the law as the rule of
“res inter alios acta.” The sub-
stance of this rule is that the
mere fact that such other acts or
events have occurred may not be
made the basis for inference that
the particular act or event in is-
sue took place Such other acts
may be those committed by oth-
ers or by the person, himself,
whose conduct is under scrutiny.
Unless it can be shown that there
is some logical relationship be-
tween the acts or events, such
as that of cause and effect, the
law rejects the evidence. Thus,
evidence that other persons have
met with similar accidents at the
same place, or that, in other
houses where gas collected in
the drains, sickness occurred,
has been held inadmissible. The
reason for this rule is not so
much that such evidence is irrel-
evant, as that its admittance
would open up collateral issues
in each instance which would
drown out consideration of the
issues in the principal case. Just
what factors entered into each
other accident, supra, or other
sickness in each other house,
would have to be probed.

Where, however, the act in
issue and the one sought to be
proved are shown to be in the
same, regular and continuous
course of dealing, the evidence
may be allowed.

Where all essential condi-
tions arc proved to be similar,
evidence of similar occurrences
may be admissible. Experiments
under controlled conditions ap-
proximating those existing in
the principal case are frequently
admitted in evidence.

(5) OPINION EVIDENCE. An-
other rule of exclusion is that
which forbids the reception of
“opinion evidence.” Opinions are
species of inferences or conclu-
sions, and as to the facts in is-
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sue the formation of such con-
clusions is the function of court
or jury. In most instances an
opinion given would be based at
least in part on facts not pre-
sented in evidence and therefore
not subject to cross-examina-
tion. In any event the average
person’s logical processes are
not so perfect as to warrant the
reception of their results as com-
petent evidence. The “lay” wit-
ness, therefore, is required to
limit his testimony only to facts,
leaving the drawing of inferences
from them to the court or jury.

There are, however, a good
many exceptions to this rule. In
the first place, it can never be
more than approximated. No
exact line between fact and opin-
ion can be drawn. The everyday
processes of perception and clas-
sification by which the mind ap-
prehends “facts” are in their es-
sence the formation of conclu-
sions. But a rough and ready dis-
tinction between fact and opin-
ion is readily made by common
sense, and this distinction is that
which the law requires. The de-
cision in each case is for the
judge.

Then, too, there are certain
matters about which the as-
sembling of probative facts is
difficult. In a will contest, for ex-
ample, the question may be
whether the testator was of
sound mind. To arrive at a valid
conclusion upon this point may
require the assembling of a vast
number of little facts of conduct,
each in relation to the others.
Persons close to the deceased
may not be able to recall an ad-
equate number of such facts or
to state them adequately; and yet
they may honestly agree that the
subject was abnormal. The law
accordingly permits such ob-
server to express the opinion:
“sane’ or insane.

The chief exception to the
rule against opinion evidence is

that which permits testimony as
to the opinion of “experts.” One
who by education, training, or
long familiarity can be “qualified”
as an expert may be permitted
to state his opinion as to a fact
in issue within the range of his
particular competency. To
“qualify” he must be shown to
possess the knowledge, training,
experience or other qualities req-
uisite to the standing of an ex-
pert. And upon cross-examina-
tion the fact basis of his opinion
may be fully explored. What, if
any, weight may be attached to
his opinion, when given, is, of
course, for the court or jury.

The reason for relaxing the
rule in favor of expert testimony
is a practical one. Many facts
have bearings which only scien-
tific, artistic or technical compe-
tency can apprehend, and in
these cases the judge or jury may
be wholly unqualified to draw the
proper inferences. The expert,
therefore, is permitted to help
them think. The significance of
powder burns as to the firing of
a gun, of the condition of the
body as to the fact of death by
drowning—upon multitudes of
such questions the opinion of
the expert is deemed admissible.

Few rules of the law are more
frequently decried by the public
than that regarding expert testi-
mony. Its liability to abuse is
obvious. The value of such testi-
mony depends upon (a) the com-
petency of the witness and (b) his
honesty and candor. The latter,
especially, is difficult to assure.
Yet to dispense with expert tes-
timony would entail serious
consequences. Experts called by
the court rather than by the Par-
ties would, perhaps, yield better
results.

The exhibition in court of
tangible things is one of the per-
missible methods of generating
proof. Such things are some-
times spoken of as “real evi-

dence,” real being used in the
generic sense of pertaining to a
thing.

The permission to make such
exhibitions of things in court is
said to be in the sound discre-
tion of the judge, although the
satisfactory nature of this evi-
dence under proper conditions
renders refusal unlikely unless
special reason is shown.

Before such evidence may be
introduced, the thing of course
must be properly identified as
that with which the case is con-
cerned, or, in some cases, as a
faithful representation of it.
Casts or moulds may in proper
cases be shown.

The exhibition may consist of
a human body or some part of it.
An injured member, for the in-
jury of which the action is pend-
ing, is often shown to the jury.
Where such exhibition may tend
unduly to excite the passion or
prejudice of the jury, however,
permission to make the exhibi-
tion may be refused.

The fatal bullet or the lethal
weapon is often exhibited in
criminal trials.

A rule universally acknowl-
edged is that the evidence of-
fered to prove a fact in issue
must be the “best evidence which
the nature of the case permits.”
“Best” means “primary,” in the
sense of original as distin-
guished from substituted. Sec-
ondary evidence is that which
shows on its face that there is a
more direct or original means of
proof.

The best evidence rule is now
generally held to apply only to
documents. Parol (oral) evidence
of a fact which might be proved
by the exhibition of some tan-
gible thing is not, for

that reason, secondary. The
production of the thing is gen-
erally not mandatory.

Where the best evidence of a
fact, however, is a document, the



fact can be proved by no other
means unless the failure to pro-
duce the document is satisfacto-
rily accounted for, which, in gen-
eral, means proving that it can-
not with reasonable diligence be
produced. The reason for this
rule is that failure to produce the
best evidence raises an inference
that the best evidence, if pro-
duced, would not substantiate
the fact, or that the best evidence
has been tampered with or de-
stroyed.

The mere circumstance that
a fact could be proved by a writ-
ing does not necessarily mean
that the writing is the best evi-
dence. A letter, for example, re-
citing a certain fact may be of no
higher degree than any oral nar-
rative; in such case the oral is of
the same grade as the written
evidence.

In general the best evidence
of the existence and terms of a
written contract is the writing it-
self. The same rule applies to
wills, letters, telegrams, bonds
and written notices. Original
books of account are the best
evidence of the transactions rep-
resented therein.

Instruments of transfer, such
as deeds, bills of sale, mort-
gages, and the like, are the best
evidence wherever title is in is-
sue.

Foreign law?® if reduced to
statutory form must in the
United States be proved by the
production of a properly authen-
ticated copy thereof. In England
it appears that such law may be
proved by parol evidence the
same as unwritten law may be
proved.

Copies as distinguished from
original documents are secondary
evidence and may only be pro-
duced after satisfactory account-
ing for failure to produce the
original. There may, of course, be
more than one “original,” each of
equal degree, as for example
when duplicate “copies” of a con-
tract are made and executed.

1 It has already been pointed
out that those facts only may be
proved Which are alleged in the
pleadings. Under the more liberal
modern practice, a trial court will
sometimes permit evidence to be
given and then permit the plead-
ings to be amended to conform to
it. Unless a reviewing court finds,
however, that the evidence and
the pleadings do conform, the
non-conforming evidence will be
disregarded.

2 There is disagreement
among courts and writers on this
point, but the text is believed to
represent the better view.

3 This inference, of course,
has to be drawn by the court or

jury.

4 See pleas in confession and
coordinance, supra.

5> The court, of course, takes
judicial notice of the law of its
jurisdiction Officially the judge
knows all the law by which he is
bound. If through briefs or
argument counsel present to him
citations and authorities it is but
to jog his recollection. He does
not, however, officially know
foreign law. Where such law
becomes material in a trial it has
to be proved as matter of fact by
proper evidence.

6 In its earliest days the jury
was chosen from men in the
neighborhood because they had
knowledge of the facts in contro-
versy.

7 In criminal cases the infer-
ence is sometimes indulged.

8 As elsewhere stated, foreign
law is not judicially noticed but
must be proved as a fact by
evidence.
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Part VI, Chapter |

A modern state may aptly be
said to have multiple personality.
On the one hand, it behaves like
a sovereign ruler: it protects its
people from enemies, it keeps
order, it administers justice, it
prescribes duties and tries to see
that they are fulfilled. On the
other hand, it behaves like a pri-
vate person: it buys and sells, it
owns, it builds, it manages, it
supplies goods and services. In
recent times this personal or “fis-
cal”side of the state’s nature has
been enormously expanded; the
state has assumed the role of
public service corporation in ad-
dition to that of ruler.

In carrying out these busi-
ness functions a state frequently
enters into contacts. Sometimes
these contracts are made on be-
half of the entire state; some-
times they are made by, and bind
only, certain political subdivi-
sions of the state. In either event
it is the state itself which autho-
rizes the contract and gives it
validity.

In this country the contract-
ing body may be the United
States of America or some unit
of government subject to Federal
control, or it may be a state, a

The Nature of

Government
cContracts

county, a city, a town ship, or
some other political subdivision
of a state.!

Although a state in entering
into contracts behaves for the
most part as if it were a private
person, still the separation of its
personalities is never quite com-
plete and the ruler personality
lurks often in the background to
modify the import of its con-
tracts.

It is accepted legal doctrine
that “the government” may con-
tract precisely as may any private
person, but in reality the legal
situation created by the agree-
ment of a state is considerably
different from that created by the
agreement of a non-sovereign
person. “A contract,” says Sir
Frederick Pollock, “consists in an
actionable promise or prom-
ises.”2 A promise is “actionable”
if the promisee, through an ac-
tion at law, can invoke the power
of the state to compel the promi-
sor to fulfill his agreement or pay
damages for failure. This state
sanction is an indispensable el-
ement. Without it, the parties to

an agreement must rely upon
each other’s good faith or upon
such extra-legal pressures as
they may be able to bring to bear.
Without it, the agreement is le-
gally not a contract. But while all
private persons subject to a state
s jurisdiction may be compelled
to observe their contractual du-
ties, the state itself is obviously
under no such external compul-
sion. Without its express consent
it may not even be sued. So long
as it remains “sovereign” it ac-
knowledges no power competent
to coerce it; if it performs its con-
tractual promises, therefore, it
does so because it wills to, not
because it must, although, of
course, frequent or persistent
failure to perform will work their
effects upon future attempts to
contract.

The state’s will to be bound
by its agreements must be ex-
pressed in law. Such expression
must cover the process of mak-
ing agreements to which legal
effect will be accorded and the
process of securing compliance
with these agreements after they
have been made. But between
the time an agreement is made
and the time it is to be carried
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out the law may change. There
are no means by which earlier law
makers can fetter the powers of
their successors. If the state
which owes the obligation sees
fit by law to alter the terms of its
performance, there is no legal
way to prevent it.3 Instances of
such changing of the terms of
performance are not rare. Ma-
hipulation of the values of money
frequently provides the means.

As a practical matter, it must
be observed, the failure of states
to perform agreements as they
are made is not common except
in the cases of long time con-
tracts, e.g., of bond issues. And,
it must also be observed, the
record of private contractors in
the performance of long time
obligations is likewise far from
perfect. Default on short time
promises either by private con-
tractors or by states is compara-
tively rare.

Changes in the law affecting
the performance of private con-
tracts, furthermore, are almost
as frequent as changes in the law
affecting public contracts. Mora-
toria, exemptions from execu-
tion, and similar remedial
changes, are not barred by con-
stitutional prohibitions against
impairing the obligations of con-
tracts.

While, therefore, it must be
said that the legal situation of
contracting states is somewhat
different from that of contract-
ing private persons, still the or-
dinary net result is not greatly
different. The state’s will to bind
itself is, in general, about as
good a sanction as the state’s
will to bind others to their agree-
ments.

To the extent that states
bind themselves by their agree-
ments, they assume the status
of private persons divested of
sovereign authority. Such pecu-
liarities as attend the process of

becoming bound, grow out of the
fact that states can act only
through representatives and that
the public interests represented
are deemed paramount to all pri-
vate interests. These peculiari-
ties concern, chiefly, the evi-
dence and extent of authority of
contracting officers and the re-
quirement of the utmost good
faith on the part of those who
deal with and for the state. The
principles underlying these
manifestations of peculiarity ap-
ply also to private contracts but
are less rigidly adhered to in the
private field.

While states generally ac-
knowledge liability arising out of
contracts, they generally deny
liability arising out of torts.* The
law recognizes a third category
of obligation midway between
tort and contract which has ac-
quired the name of quasi-con-
tract because, for purposes of
affording remedy situations
which lack the elements of con-
tract are treated as if (qua-si) real
contracts existed. The obliga-
tions arising out of such situa-
tions are sometimes referred to
as contracts implied in law to
distinguish them from contracts
implied in fact, which are real
contracts made without the use
of express language. Subject to
restrictions to be noted later,
contracts implied in fact will be
recognized by states; the difficul-
ties are difficulties of proof. But
contracts implied in law for the
reasons expressed elsewhere®
are less readily acknowledged.

The making of government
contracts by public officers is
more completely hedged about
by statutory requirements and
restrictions than is the making
of most private contracts. Espe-
cially is this true in the making

of contracts of purchase, which
comprise the bulk of government
contracts. Among the more im-
portant of such requirements are
the following: requirements as
to the taking of bids, their form,
contents, method of opening,
etc.; as to advertisement for such
bids, and the waiver of this re-
quirement upon occasion; the
banning of bids on the part of
relatives and other close asso-
ciates of government officers;
the allowance of preferences to
local as distinguished from out-
of-state bidders; the use of
goods made in penal and other
public institutions; the standards
of financial ability and general
capacity on the part of contrac-
tors; the wages and other labor
standards in the making of
goods bought by the state; and
the inspection of goods pur-
chased before payment may be
made.

1 It is common to speak of
state contracts as being made by
governments, and in the sense
that they are effected through the
agency of governments this usage
is not incorrect. It is well, however,
to keep in mind that the govern-
ment which effects the contract is
only the agency and that the real
contracting party is the state.

2 pollock on Contracts, 8.
3 Political or international
pressures are not within the scope

of the present consideration.

4 See Administrative Regula-
tion: Relief.

> Same reference as last
preceding note.
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Requisites of Validity In
Government Contracts

In the main, the require-
ments which an agreement must
meet before the law will accord
it the status of a contract, are the
same in public and in private
pacts. In the one, as in the other,
there must be competent parties,
meeting of the minds, lawful ob-
ject, consideration—in short, all
of the ordinary elements re-
quired by contract law. In spell-
ing out each of these elements,
however, special emphasis is laid
upon particular matters in gov-
ernment contracting, which re-
quire particular mention.

The United States and each
of the several states have capac-
ity to contract irrespective of
special constitutional authority.
Such capacity is inferred from the
mere fact of statehood. Consti-
tutional inhibitions may, how-
ever, limit the exercise of this
capacity in particular ways. Mi-
nor governmental units, both
state and Federal, have such ca-
pacity to contract as is delegated
to them by law. Cities commonly
have capacity to contract over a
wide range of subjects. Other
units have capacity according to
their requirements. Contract is

regarded as one of the means by
which states may accomplish the
object of their creation. But a
state can enter into contractual
relations only in pursuance of
authority conferred by law.

Only such persons as are au-
thorized by law to do so can rep-
resent the state in the making
of contracts. Attempts to bind
the state by agreements entered
into by unauthorized persons are
null. The power to bind the state,
furthermore is strictly construed,
the authority of any particular
person being limited to such
terms and subject matter as are
inferable from the statute con-
ferring it. Authority to contract
may be conferred upon individu-
als, boards, or other bodies of
multiple membership, and corpo-
rations entrusted with govern-
mental powers. The fact that the
state confers authority to con-
tract does not mean, however,
that the entire state and all its
resources are necessarily bound
by every contract made by its rep-
resentatives. Most of such con-
tracts bind only the particular
units of government in whose
behalf they are made.

Contracts attempted by per-
sons lacking authority may in
general be ratified by a state
through its proper officers, and
when ratified have the same ef-
fect as though they were origi-
nally valid.

Contracts made by persons
duly authorized are contracts of
the state and not of the officers.
Such contracts may extend be-
yond the terms of the officer’s
incumbency.

An officer otherwise autho-
rized to bind the state by con-
tract may lose his authority as
to a particular contract by rea-
son of personal interest or other
circumstances which render it
improper for him to represent
the state.

Those who make contracts
with governmental bodies are
presumed to know the extent of
the authority of persons who
purport to represent them. No
such person can augment his
authority by his own representa-
tions. The state is not liable for
losses incurred through trusting
unauthorized representations,
however innocently made, al-
though such person might
thereby incur a personal liability
to the party injured.
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Where the approval of a su-
perior officer is required before
a contract entered into by an in-
ferior one becomes binding, no
contract results until such
superior’s approval is signified in
the manner required by law.

Wherever writing or any
other matters of form are pre-
scribed by law, compliance with
such prescription is essential to
the validity of a government con-
tract. The form is often one of
the safeguards of the public in-
terest relied upon by the state,
and the agreement does not be-
come a binding contract unless
the requirement is met. This is
one of the most important points
to be observed by those enter-
ing into business relationships
with governments. The state’s
obligation upon a contract can
only be obtained by the compli-
ance with all formal require-
ments. Assurances and represen-
tations by officers, even though
authorized to contract, are of no
avail to bind the state unless the
required procedure is followed.
Defectively executed contracts

are null. Means may be found
through quasi-contractual obli-
gation or otherwise to secure
compensation for benefits mis-
takenly conferred upon a state
in reliance upon such a defective
contract, but such compensation
can generally be obtained only
with difficulty.

In the absence of legal speci-
fication as to form, the state Will
be bound whenever the elements
of a contract can be established,
just as a private person would be.
In such cases a contract may be
proved by oral testimony, by
separate Writings, even by acts
without words, provided the in-
tent to contract can be deduced
from them.

The element of consideration
plays the same part in gov-
ernment contracts as it does in
private contracts. The breach by
a government of a contract by
which it is bound has been held
sufficient consideration for the
execution of a supplemental
agreement growing out of the
same subject matter. The adjust-
ment of thousands of contracts

terminated by the United States
at the conclusion of hostilities in
the World War was effected by
the use of this principle.

A requisite of validity often
overlooked by those who deal
with governments is the common
statutory requirement that no
contract for the payment of
money can be entered into un-
less the funds have been appro-
priated. In some cases the law
goes farther and requires that
the funds shall have been col-
lected and in the treasury.

It has been held, however,
that a contract for the continua-
tion of certain work when the
money should subsequently be
appropriated was valid. One who
by contract undertakes an entire
work for which a distinct appro-
priation is made is bound to as-
certain the status of the appro-
priation. But one who undertakes
some minor portion of a project
for which a general appropriation
is made, is not bound to know
the status of the appropriation
account.
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From the proposition that a
state, when it contracts, puts it-
self upon a plane of legal equal-
ity with the other contracting
party, it follows that the ordinary
rules of construction, developed
in the field of private contract,
apply to government agree-
ments, with such adaptations
only as grow out of the situations
covered. The primary purpose of
construction is to ascertain the
intent of the parties as embod-
ied in the contract. To ascertain
this intent, the language, its pur-
pose, the surrounding circum-
stances and those leading up to
the making of the contract may
all be looked to in their proper
relationships. Language will be
construed most strictly against
the party using it; written provi-
sions will prevail over oral under-
standing; hand or typewritten
provisions over printed ones;
specific language will prevail
over general language.

Preliminary writings may be
incorporated by reference into
the final draft of a contract un-
less some specific legal rule pre-

|nterpretation
of Government
Ccontracts

vents it. Contracts of purchase
made upon receipt of bids which
are based upon circulars or other
papers inviting proposals, are to
be regarded as embodying all the
relevant documents which make
up the complete record of the
transaction.

Where the terms of a contract
are ambiguous, it has been held
that the parties may adopt such
construction as they expressly or
tacitly agree upon, and after one
of them has acted upon that con-
struction to his disadvantage the
other can not set it aside. It be-
comes part of the contract, in
reality a new agreement as bind-
ing as the original. The difficul-
ties of proof may, of course, be
considerable, and other appli-
cable rules relating to modifica-
tion of contract provisions must
be observed.

Obvious clerical errors in the
terms of a contract, such as mis-
takes in totals where unit prices
are given, are not binding upon
the parties.

If, in essential provisions,
there is irreconcilable conflict
between the several terms of a
contract or between the final con-
tract form and the specifications,
the whole will be held void for
uncertainty. Patent ambiguities
can not be resolved by parol evi-
dence. A latent ambiguity may,
however, be cleared up by oral
testimony or explanatory docu-
ments.

Definite quantities specified
in a contract, of course, control.
But a contract to furnish such
quantities as are “required” has
been construed to mean such
quantities as are needed by the
government for the purpose in-
dicated during the time speci-
fied.

In times of war or other dis-
turbance of economic conditions
affecting price levels, the device
of “cost plus” contracts has been
extensively employed. In its sim-
plest form the device consists of
provision for delivery price made
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up of costs to the supplier plus
a percentage of profit based
upon the cost total. Where the
elements of cost are specified in
the contract, such specifications
must prevail, but in the absence
of such provisions, ordinary cost
accounting practice will be fol-
lowed. Proper traveling and
transportation expenses, and
accounting and other profes-
sional costs incidental to the ac-
complishment of the work are
allowable. Attorney’s fees in-
curred in litigation, not part of
the performance of the contract,
will not, however, be allowed.
The principle of good faith on the
part of those dealing with gov-
ernments requires the contrac-
tor in cost plus contracts to keep
the costs as low as is reasonably
possible.

In government as in other
construction contracts the mat-
ter of extra work presents diffi-
culties. The first problem is to
ascertain just what work is prop-
erly included in the terms of the
contract itself. For what is cov-
ered, including necessary prepa-
ratory measures and those inci-
dent to removal of equipment
and other “clean up” operations,
there can be no extra allowance.
The contractor, moreover, is
bound to know the terms of his
contract and can not be paid for
work or materials furnished in-
advertently or in mistaken reli-
ance upon its terms. But if work
not called for by the contract is
performed in pursuance of or-
ders or instructions given by an
authorized person, compensa-
tion will generally be allowed.
Changes in plans after the con-
tract is made, delays caused by

the government, etc., will provide
a basis for extra compensation
if the contractor is put to addi-
tional expense thereby.

It is a statutory rule of the
United States government that it
pays no interest on claims
against it prior to judgment.
Hence, interest on borrowed
money generally can not be in-
cluded in the items of extra com-
pensation. This rule is not un-
usual among states and local
governments.

If maps, plans or informa-
tional data basic to the conduct
of the work are furnished by the
government, extra expense oc-
casioned to the contractor by
errors or important omissions
may lay the foundation for extra
compensation. a
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Termination, M odification
& Assignment of
Government Contracts

The ordinary rules and doc-
trines of contract law regarding
the effects of mistake, fraud,
duress, undue influence, etc.,
apply in general to government
contracts as well as to private
contracts. By ordinary rules, in
case of mistake preventing a
meeting of the minds either party
may refuse performance and, if
sued, may set up the invalidity
of the contract as a defense or
may seek the aid of equity to
have the purported agreement
set aside. Where a real assent has
been given by the parties but
such assent on the part of one
has been obtained through
fraud, duress, or undue influ-
ence, such party may at his op-
tion treat the contract as void or
valid and take steps in accor-
dance with such election. If he
treats it as void he may refuse
performance and resist suit by
the other party, or sue for dam-
ages in deceit, or sue to recover
what he has parted with.

If one party is a government,
however, it would ordinarily not
be subject to an action in deceit,
which is a tort. The officer who
was guilty of the fraud or other

deception might be subject to a
personal suit for damages.

Rescission by the govern-
ment for fraud can only be ac-
complished by an officer autho-
rized to take such action.

By mutual consent, contracts
validly made may be cancelled or
set aside, but such action on the
part of a government can only be
taken by a properly authorized
officer and then is subject to
such restrictions as may be im-
posed by statute.

Subject to statutory restric-
tions, government contracts
may be modified by the mutual
consent of both parties, just as
may private contracts. The re-
quirements of bids, and the
specifications as to form sur-
rounding most government
contracts often raise nice ques-
tions as to changes in their
terms. To permit modification
after the contract is entered
into may in effect result in dis-
crimination against other bid-
ders who were bound by the

original specifications. This
consideration is generally out-
weighed, however, by the inter-
ests of the government in be-
ing able to effect necessary
changes as the work proceeds.
It is accordingly held in regard
to the United States and many
other governments that modi-
fications in the interests of the
government may be made. No
modifications not in the inter-
est of the government can be
made. Not infrequently, original
contracts contain clauses
regulating modification. Unless
forbidden by law, modifications
of written contracts may be ef-
fected by oral agreement.

Modifications can be as-
sented to only by authorized per-
sons, and in many governments
only by heads of departments. To
permit engineers in charge or
others of subordinate rank to
agree to modifications would for-
feit many of the safeguards
which the law throws about the
public interest.

The mutual promises of the
parties are sufficient considera-
tion to support an agreement of
modification.
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Whether an unexecuted con-
tract partially performed can be
made the subject of a modifica-
tion agreement is a subject
which has occasioned much dis-
pute. Logically there seems no
good reason why it may not. Un-
der a ruling by the Comptroller
General of the United States at
the close of the Great War, how-
ever, it was held that there could
be no supplemental agreement
unless there were first a valid and
existing contract. Congress
therefore passed a special stat-
ute to permit equitable settle-
ment of thousands of war con-
tracts which were being per-
formed at the Armistice, al-
though the formal papers had
not yet been signed. Without
such statute the private parties
to such contracts would have

been left to pursue doubtful rem-
edies in quasi-contract for ben-
efits conferred without compen-
sation.

In the absence of statutory
prohibition, government con-
tracts may be assigned. But the
fact that the right of assignment
tended to result in collusive bid-
ding led Congress to enact a law
forbidding the assignment of
contracts with the United States.
The assignment of a contract,
whether by formal written agree-
ment or otherwise, worked an
annulment of the contract itself
unless, through its proper offic-
ers, the Government saw fit to
treat the contract as still subsist-
ing. It has been held also that the
Government may, if it chooses
consent in advance to an assign-
ment.

Assignment under this stat-
ute means assignment of the
entire agreement, not of the
mere right to receive payment;
such an assignment is allowable.

Corporate reorganization
which takes the form of trans-
ferring contracts and assets to a
different company has been held
not to constitute an assignment
under this statute if the sub-
stance of the transaction is
merely to change the legal en-
tity and to continue the same
business.

Changing partners in a firm
which holds a government con-
tract is not an assignment, al-
though technically the new part-
nership is a different entity from
the old.

Banking arrangements for
securing capital to carry on the
work are not assignments.



Part VI, Chapter |V

Performance & Breach
of Government Contracts

Agreements to which the law
gives the character of contracts
impose burdens and obligations
upon the parties to them. This
tie or binding obligation may be
discharged by mutual agree-
ment; by performance of the ob-
ligations imposed by the agree-
ment; sometimes, but not al-
ways, by one party’s breach of
the obligations imposed; by im-
possibility of performance; or by
operation of law. In general,
these means of discharge oper-
ate on government agreements
as well as upon private ones.
Certain peculiarities, however,
should be noticed.

Mutual agreement as a
means of discharging a contract
has already been noticed. Dis-
charge by operation of law, i.e.,
by bankruptcy, by intentional al-
teration, or by merger of the
agreement into another of higher
order, presents few if any varia-
tions from the rules of private
contract law. It remains, there-
fore, to consider the matters of
performance and breach.

A contract may be performed
completely by the contractor or
through sub-contractors to
whom he lets parts or all of the
work. The rule against assign-
ment is not broken by letting
sub-contracts so long as the con-
tractor remains responsible for
the character of the work. In-

deed, the contractor can not by
sub-contract relieve himself of
this responsibility

unless the government by
provision in its contract agrees
to such result. In general, so long
as the original contractor sees to
it that the specifications of the
contract are fulfilled, it is imma-
terial to the government by
whose hand the result is actually
brought about. To this rule ex-
ceptions must be noted, how-
ever, in cases where the personal
character of the work renders
performance by the contractor
himself of importance. In the
case of military supply work or
other service where confidential
dealings are essential, sub-con-
tracting may not be permitted.

In many government con-
tracts the work is to be per-
formed under the direction of
and to the satisfaction of a des-
ignated board or officer. This
provision vests in the board or
officer a measure of discretion by
which the contractor must abide.
The limits of this discretion are
marked by the terms of the con-
tract, by usage and custom, and
at times by administrative ruling
or by law. As elsewhere, the con-
cept of discretion also embodies
the elements of fairness and
good faith. Corrupt, arbitrary or
wholly unreasonable action is
not within the permissible lim-

its. Gross mistake—as in mea-
surements—may constitute a
breach of discretion.

Time is often one of the im-
portant elements in government
contracting, both to the contrac-
tor and to the government.
Where by its own act—through
proper officers—the government
has made it impossible for the
contractor to perform within the
time limits, such limits are
deemed waived. If such action on
the government’s part results in
additional expense or loss of
profits to the contractor, dam-
ages may be awarded him by the
courts. It has been ruled by the
Comptroller General of the
United States, however, that the
time between the original letting
and the necessary approval of a
contract by a superior officer may
not be added to the number of
days limited in the contract. The
time begins to run when the con-
tract is let. The legality of this
ruling seems questionable.

Conditions of a contract may
be waived either expressly or im-
pliedly in much the same way as
private contract law provides.

Failure to perform the terms
of a contract may be excused by
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the action of the other party in
indicating in advance a refusal to
accept performance. But such
refusal on the part of a govern-
ment officer should be definite
and, generally, in writing before
it is acted upon by a contractor.
An expression of opinion that the
material or work will not be re-
quired, even though strong and
positive, has been held not to
relieve a contractor from deliv-
ery at a later time. A successor
in authority may entertain differ-
ent views as to the need for per-
formance.

Performance by governments
is generally controlled by the
same rules as those controlling
performance by contractors.
Where, however, a change in the
law affects its performance the
government is generally not li-
able as for breach of con tract.
On the other hand, changes
made by the exercise of sover-
eign power, either by law or by
administrative order, which af-
fect the capacity of the contrac-
tor to perform, do not render the
government liable for damages.
Thus, embargoes laid upon ship-
ping, or regulations of interstate
commerce, or provisions of the
Legal Tender Act which interfere
with the performance of the con-
tract, will not lay the foundation
for damage claims or suits.

Appropriate legislation may
be made an implied, if not an ex-
press, provision of all govern-
ment contracts within its scope.
A good example is the Walsh-
Healey Act,’ which requires com-
pliance with certain wage, hour
and other labor standards on the
part of contractors who supply
goods to the Federal Govern-
ment. With certain exemptions—
contracts in amounts up to
$10,000 constitute the principal
one—this statute applies to all
suppliers. It appears, however,

not to apply to the suppliers of
suppliers, nor to those who
transport such goods as com-
mon carriers. Attempts to carry
the regulation of such laws be-
hind the immediate contracting
party usually fail because of the
extent and complexity of the pro-
duction process. The substance
embodied in a given article of
supply may have to be traced
back through many hands before
it appears as raw material in the
original mine, forest or field.

In order to lay the foundation
for recovery in court, tender of
performance is sometimes neces-
sary. Where the government has
by unequivocal language indicated
a refusal to accept or has put it-
self or the contractor in a position
rendering performance impos-
sible, tender is not necessary al-
though it may as a strategic mea-
sure be advisable. In general, how-
ever, where claims for payment or
for damages are to be asserted in
the absence of full performance,
a showing of ability, readiness,
and willingness to perform as per
contract is essential.

With the exception of inter-
est charges accruing up to the
time of judgment, the Federal
Government is liable for dam-
ages for breach of contract ac-
cording to the usual rules of con-
tract law. Not all governments
have this rule concerning inter-
est.

The requirement of utmost
good faith imposed upon those
who deal either with or for gov-
ernments sometimes results in
placing a government in a legal
situation resembling that of a
trustee’s ward. Acts which might
otherwise be considered
breaches of contract are some-
times condoned by the Courts
because of this principle.

Where performance is ren-
dered impossible by reason of
the destruction of the subject
matter or of any of the other
causes recognized by the ordi-
nary law of Contracts, the con-
tractor is excused. But the mere
fact that the thing contracted for
becomes impossible by reason of
labor trouble or scarcity of ma-
terials or transportation difficul-
ties, though beyond the
contractor’s control, does not in
general excuse him. If through
legislation or other exercise of
sovereign power, however, the
government has put perfor-
mance beyond the legal capac-
ity of the contractor, he will be
excused from performance.

Acts of God in the true sense,
i.e., those manifestations of Na-
ture which can not reasonably be
foreseen and provided against,
are excuses from performance.
Mere natural phenomena, how-
ever, unless provided against in
the contract are not ordinarily
grounds for non-performance.

By current usage in the draft-
ing of contracts and by the pro-
visions of the ordinary law, the
usual rules concerning the tak-
ing over and re-letting of work
abandoned by a contractor are
applied to government contracts.
They will not be repeated here.
Failure to perform without inten-
tional abandonment may work
the same results. Considerable
discretion is allowed government
officers in determining when
abandonment or failure have oc-
curred, but the discretion must
be reasonable and honest.

141 U.S.C.35(1936).
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Part VI, Chapter |

In the opening chapter law
was defined as the body of rules,
principles and standards, regu-
lating human conduct, which are
recognized and enforced by
courts, but it was pointed out
that there is a difference of opin-
ion among legal scholars as to
the precise nature of the body of
rules, principles and standards
purporting to regulate the con-
duct of states. Some writers
refuse to recognize this body of
doctrine as law in the sense in
which they have defined munici-
pal law. Others insist that it
meets every necessary test. The
author’s view was there ex-
pressed, that in so far as these
rules, principles and standards
are adopted into the jurispru-
dence of any particular state they
become parts of its law on a par-
ity with the other parts,! but that
the general floating body of doc-
trine usually referred to as in-
ternational law is more accu-
rately described as a system of
laws, analogous to the Common
Law of which each of the states
of the Union has adopted its own
version. This international sys-
tem of laws in itself seems to be
of persuasive rather than of bind-
ing authority. There is much Vol-
untary conformity to it. It often
serves, in detail, as a model for
the development of law in par-
ticular states. It is, moreover, fre-
quently invoked by states in their

General
Consider ation of
| nternational L aw

nhegotiations with each other
and, where so invoked, its tenets
are often made the basis of
agreement or settlement. By
treaty or agreement, also, it may
be adopted by two or more states
for purposes of arbitration or
adjudication. Adherents to the
World Court abide by decisions
which are often based upon pro-
visions of this general body of
“law.” But this general, floating
body of doctrine can hardly be
said to be the expression of any
corporate will and for the most
part lacks the element of sanc-
tion. As law, therefore, it stands
in a somewhat different category
than does Municipal Law.2

For purposes of the present
discussion it seems unnecessary
to pursue the Point farther. What-
ever the precise theoretical na-
ture of international- law, it has
a large and growing practical
importance. We shall in these
pages try simply to set forth the
outlines of its more salient
phases.

International Law is some-
times said to have begun with
Hugo Grotius (1583—1645), but
while his writings, together with
those of a line of others who fol-
lowed him, did much to organize
and disseminate this body of
doctrine, its origins lie far behind
the earliest records. The great-

est single source of modern in-
ternational law was the Roman
law from which Grotius and the
other writers drew heavily. But no
body of law springs full grown
into existence, and behind the
Roman Law were the Grecian, the
Egyptian, the Babylonian and
doubtless many other bodies of
law which contributed to the
swelling stream.

Great impetus was given to
the formulation of modern inter-
national law by the rise of nation-
alism consequent upon the
breakdown of the universal au-
thority of the Church. Prior to
this breakdown the Church was
the binding force in Christendom
and the keynote of all early me-
dieval Philosophy was the bol-
stering of its authority against
the disintegrating forces of pa-
ganism and temporal rule. Dur-
ing all this period the Church
stood ready to perform the func-
tions of mediation and negotia-
tion which international inter-
course required and, in this per-
formance, to apply the Principles
which had developed in its ex-
perience through the centuries.
Many of those principles, of
course, Were adopted from the
Roman Law and other sources.

With the dissolution of this
central authority came a need for
something to take its place, and
this need inspired the labors of
Grotius and his successors. The



great names in this line are those
of Grotius, Pufendorf (1632-97),
Leibnitz (1646-1716),
Bynkershoek (1673-1743), Chris-
tian de Wolff (1679-1754), and
Vattel. Of these undoubtedly the
greatest is that of Grotius, for to
him fell the task of shaping and
organizing a body of theory for
which an urgent need was be-
ginning to be felt by all of Eu-
rope. It is doubtful if any funda-
mental conception has been
added to that theory since. His
great work, De Jure Belli ac Pacis
(1625), is alandmark in the field.
Pufendorf sought to put an ethi-
cal basis beneath the theory.
Leibnitz, a scientist, felt the dan-
ger of grounding so vital a doc-
trine upon purely theoretical
conceptions, and turned to the
actual practices of international
intercourse and diplomacy for
the materials of study.
Bynkershoek was both a scholar
and a jurist. He brought to the
subject a great experience as
lawyer and judge. Wolff was a
philosopher as well as a lawyer
and performed a great work in
restating the entire subject in the
light of the more accurate
sources of information which had
been developed since the time of
Grotius. But his work was writ-
ten in Latin at a time when clas-
sical scholarship was less es-
teemed than formerly; conse-
quently it remained for Vattel to
popularize his labor.

In the further development of
international law the writings of
these men have acquired a stand-
ing akin to that of Coke and
Littleton in the development of
the common

law, a standing of authority
more or less independent of the
sources from which they drew.
Others have continued to write
and their writings have greatly
contributed to further progress,
but their works are those of com-
mentators rather than of law
makers.

Among the sources of inter-
national law, other than the writ-
ings of publicists, are treaties, in-
ternational usage and custom,
and the decisions of tribunals,
dealing with international ques-
tions. To be strictly accurate per-
haps decisions should not be
rated sources but authoritative
means of formulating doctrines.

A number of efforts to enact
or codify its salient principles
have contributed to the develop-
ment of international law. Of
these the most important were
the Hague Conferences which
dealt with the usages of war on
land and water and with the
modus operandi of peaceful
settlement. From them resulted
the establishment of the Hague
Court of Arbitration and the In-
ternational Prize Court of Appeal.

Since the authority of inter-
national law rests largely upon
the voluntary acceptance of its
tenets by the states concerned,
those engaged in its formulation
have naturally turned for inspi-
ration and support wherever they
could to recognized doctrine. Its
principles have been sought in
the jus gentium, in natural law,
in the teachings of ethics and
philosophy. As a development of
European civilization, its under-
lying assumptions were those of
the Christian religion. But the de-
fection of Russia from Christian-
ity and the entrance of non-Chris-
tian countries, such as Turkey
and Japan, into the councils of
international intercourse have
necessitated the search for a
newer and wider base.

At bottom international law
rests upon a few fundamental
postulates. Among the most im-
portant are these:

e The supreme power of
each state within its own bor-
ders.

e Each state’s dependence
on every other state.

e Each state’s equality with
every other state.

e The freedom of the high
seas.

1 “The law of nations (when-
ever any question arises which is
properly the object of its jurisdic-
tion) is here [in England] adopted
in its full extent by the common
law, and is held to be a part of the
law of the land.” (4 Blackstone
Comm., p. 67.) “The law of nations
is part of the municipal law of
Great Britain.” (Ware v. Hylton, 3
Dall. [U.S.] 199, 228 [1796].)
“International law so far as this
court is concerned [Scotland] is
the body of doctrine regarding the
international rights and duties of
states which has been adopted
and made part of the law of
Scotland.” (Mortensen v. Peters, 8
F. Just. Cases] 93.) “The court [U.
S.] is bound by the law of nations
which is part of the law of the
land.” (Marshall, J., in The Nereide,
9 Cranch, 388,423 [1815].)
“Congress shall have power . . . to
define and punish ... offences
against the law of nations.” United
States Constitution, Article |,
Sections 8 - 10. It must be noted
however, that different states are
not in complete agreement as to
what are the provisions of the law
of nations.

2 The courts of every state, in
considering causes of interna-
tional import, reach their conclu-
sions as to what the particular rule
or principle or standard is before
they apply it in the decision of a
case. Whether it be believed that
these courts are bound only by
such parts of the general body of
doctrine as have been adopted by
their respective states, or that
they are bound by international
law in general but exercise their
own judgment as to the content of
each separate provision, the result
in most cases is not very different.
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Part VI, Chapter 11

A state has already been de-
fined as a society organized for
political purposes. It is deemed
to have a corporate will distin-
guishable from the wills of its
members. Internally, if it possess
full statehood, its will is su-
preme. Externally, it repudiates
the supremacy of any other will
and stands upon a plane of legal
equality with every other state.

Supreme will connotes su-
preme power; supreme power
connotes sovereignty. Sover-
eignty is variously defined but
perhaps as cogent a definition as
any is that given by Justice Story:
“the supreme absolute uncon-
trollable power, the just summi
imperii, the absolute right to
govern.”!

Supreme power and absolute
right to govern can obviously
pertain only to internal affairs,
for the recognition of autonomy
in other states negates the idea
of such omnipotence beyond
domestic boundaries. Other
states nevertheless may be con-
cerned with the manifestations
of this internal power and right
as they affect such states them-

States and
Governments

selves or their nationals. Sover-
eignty has, in consequence been
sometimes said to be of two
kinds, internal and external. This
seems less accurate than that
sovereignty has its internal and
external aspects.?2

To constitute a full fledged
state, a political society must
have unity. In its external aspects
this unity must be complete. In
its internal aspects it may vary
in degree In its dealings with
other states there can be but one
will, one voice. But in respect of
its own domain and the exercise
of people its sovereign powers
may be parceled out among dif-
ferent authorities. Thus, to the
outside world the United States
of America is a single sovereign
state. Foreign states deal with it
alone. It is responsible for,
though it may not be able to con-
trol, the conduct of all of its con-
stituent members. But within its
borders the powers of sover-
eignty are divided between the
Federal Government and the
States. The sovereignty however
is single and this division could
by constitutional changes be re-
vised. The powers of sovereignty
may reside in a single person, as

in the case of an absolute mon-
arch, or in a limited group, or
groups of persons, or in the en-
tire people composing a politi-
cal society. The unity necessary
to the existence of a state may
arise from the creation of a single
political society or from the
union of several such societies.
Internally the exercise of the
powers of sovereignty may be
divided between these societies.
Externally the union must be so
complete that one will directs
and one voice speaks for all.

Only full fledged states are
regarded in international law as
having complete legal status in
the family of nations. There are,
however, political societies, pos-
sessing less than the full comple-
ment of attributes necessary to
statehood, which are given rec-
ognition for certain purposes.
Thus a confederation or other al-
liance of political societies may
lack either the external or the in-
ternal unity necessary for state-
hood and yet be accorded a lim-
ited legal status in international
relations. Neutralized states,
protectorates and, perhaps, oth-



ers lacking full legal freedom of
action, are given limited status.
Even groups which can not be
called states in any legitimate
sense may be accorded rights
and held to obligations; of these,
“belligerents” is a good ex-
ample.3

State sovereignty as con-
ceived in modern times implies
a definite territory. Whether the
possession of such territory is
indispensable to statehood is a
question upon which there is not
universal agreement, but many
writers affirm the necessity. A
nomadic tribe moving about in
an area not within the bound-
aries of any other state might,
perhaps, for most purposes be
regarded as a state. But at the
present time it is doubtful
whether any such group would
be accorded membership in the
family of nations.* (See infra,
Family of Nations, Chapter Ill).

The American Indian tribes
living within the boundaries of
the United States are not foreign
nations. Rather they have been
denominated “domestic depen-
dent nations.”

The South African burghers,
after the British proclamation of
annexation were not a state; they
had then no territory.®

Territorial integrity is one of
the elements of statehood most
stressed in international rela-
tions. The concept of sovereignty
as supreme power within a
state’s boundaries implies of
hecessity that no other state may
exercise power there except by
permission. Aliens may be utterly
excluded or permitted to enter
or remain on such terms only as
the state may prescribe. No other
state may lawfully use a country’s
territory for the passage of
troops or other agencies of war,
even though the object be merely
transit, unless permission be

granted.”

Bridges or submarine cables
may not be attached to the soil
of any state without its permis-
sion. Ships may ply its territorial
waters, and aircraft navigate the
air above it, only as it allows.8

Notwithstanding this prin-
ciple of territorial integrity, un-
invited entry upon a state’s do-
main appears in certain cases to
be countenanced by interna-
tional law. Such entry is called
intervention. The protection of
another state’s nationals in time
of crises or peril is a familiar
ground of intervention. The en-
forcement of treaty rights is an-
other. The preservation of “inter-
national equilibrium” has been
made the basis of intervention,®
and so even have the dictates of
humanity. The last ground was
assigned by the United States as
areason for intervening in Cuba.
The basis for “legal” approbation
of intervention in all but the first
of these cases is rather shaky. Its
best justification is necessity. In
truth, such intervention is ex-
ceedingly likely to lead to war
unless the intervenor is strong
and the other nation is weak.

Some writers who regard in-
tervention by individual states as
unlawful are inclined to counte-
nhance the practice if carried out
by a concert of several powers.
Such concerted action, it is ar-
gued, is less likely to be moti-
vated by or to result in territo-
rial spoliation.'?

However accomplished,
there can be no doubt that suc-
cessful intervention impairs pro
tanto the sovereign in depen-
dence of the state upon which
entry is made. But where the
motive is proper and the means
used are not disproportionate to
the requirements, international
law withholds its condemnation
from this species of “vigilante”
justice.

By treaty or by custom one
state may have “rights” either
temporary or permanent, over
portions of the domain of an-
other.!!

By analogy to the usages of
municipal law these “rights” are
sometimes spoken of as servi-
tudes. Examples are: the right
to fish in territorial waters, to
transport or maintain troops on
the “servient” state’s soil, to con-
struct or operate railway or pipe
lines.

Some doubt was thrown
upon the utility of the servitude
conception, at least as regards
fisheries, in the decision of the
Atlantic Fisheries case.'?

A claim by the United States
to have a servitude over certain
British waters for fishing pur-
poses was denied, in part, be-
cause this doctrine (that of ser-
vitude) being but little suited to
the principle of sovereignty . . .
and to the present international
relations of sovereign states, has
found little if any support from
modern publicists. . . .“ Whether
or not it be true that modern
publicists have cooled toward
the concept of the international
servitude, the suggestion that it
is ill suited to the principle of
sovereignty has force. Not only
is the derogation from untram-
meled control implicit in the idea
of servitude an encroachment
upon the fact of sovereignty but
the tacit assumption of a legal
right on the analogy of munici-
pal law involves the correlative
assumption of a superior power
which can protect the interest
concerned. Where, however,
there is a tribunal, such as that
of The Hague, to which appeal
may be made in case of dispute,
the concept is not without valid-
ity.

In any event, whether it be
called by the name servitude or
not, the fact of control by one
state over some portion of the
territory of another, for a limited
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purpose, is well known to inter-
national relations.

The development of air trans-
portation has, of course, created
many new problems with regard
to territorial sovereignty. The
ancient principle of control of the
air above as well as of the soil
beneath the surface of a state’s
territory has not been aban-
doned, but certain international
agreements have been made
which help to solve the difficul-
ties. Regulations as to register-
ing, marking, and flying aircraft
are among the matters dealt
with.

For certain purposes ships
are regarded as parts of the ter-
ritory of the state to which they
belong, i.e., the state of their reg-
istry. This fiction, that a shipis a
floating island, is particularly
useful while a vessel is upon the
high seas beyond the jurisdiction
of any state. It is of diminishing
utility when the ship touches
port in foreign territory, but even
there, for many purposes, the fic-
tion is indulged. The authorities
of the state visited will ordinarily
not interfere in the discipline or
other internal affairs of the ship.
But this restraint is from motives
of comity rather than from lack
of right. Such authorities may, if
they see fit, legally take from
such a ship a person accused of
murder or other offense commit-
ted within the confines of the
state and, after trial, punish him.
The ship, and all on board, upon
entering the territory of the state
visited become subject to its
jurisdiction.

In determining a state’s
rights to territory, perhaps the
most important element is occu-
pancy. A state whose people
have long occupied the land on

which they live is assumed to
have sovereign rights thereto.

It is perhaps a reflection of
the less perfect development of
international, as compared to
municipal, law that title by pre-
scription may be acquired
through long possession by a
state even though such posses-
sion was taken under no claim
of right.

Discovery of territory not be-
longing to any other recognized
state is legal ground for a claim
of ownership provided such dis-
covery is followed up by occu-
pancy. Such discovery must be
made by the nationals of the
claiming state or by persons act-
ing for it. It is customary to give
notice by proclamation or other-
wise of the claim about to be as-
serted.

Territory may legally be ac-
quired by conquest. Mere mili-
tary occupation, however, does
not of itself amount to annex-
ation, although the government
of such territory may for the time,
pass into the hands of the con-
queror. Such military occupancy
may continue for an indefinite
period, but until the conquering
state by appropriate act incor-
porates the territory into its own
domain it remains foreign.'3

Title may also be acquired by
agreement; m fact the most com-
mon method of acquisition in
modern times is by cession. The
agreement to cede may be vol-
untary or it may be brought
about by threats or compulsion.
Valid title presumably may be
transferred by cession even
though the territory be not oc-
cupied by the transferee, but
such naked title would in the
long run rest upon force.

Of recent times the will of the
inhabitants is often consulted
before a cession of territory is
consummated. This will is ascer-
tained through plebiscites. The
practice is a recognition of the
paramount interests of those in
actual occupation and an indica-

tion of the growing force of en-
lightened opinion and humane
sentiment. On the other hand,
forcible expulsion of whole popu-
lations from the land of their
nativity is not unknown today.

A state may acquire territory
through accretion, i.e., the de-
posit of soil by the action of wa-
ter. Its land area may also be in-
creased by the subsidence of
waters. Within the territorial
boundaries such additions may
take place through natural or
artificial causes.

Where a boundary stream
changes its course by imper-
ceptible stages the boundary
changes with it, but if the stream
suddenly changes its bed the
boundary remains where it was.

States consist of people, yet
in their external relations states
(whether of full or limited status)
deal only with states. The nation-
als of any state, aggrieved by the
action of another state, must
make themselves heard through
the medium of their own govern-
ment.'4

States are, however, in some
ways concerned with each
other’s people. They are con-
cerned for one thing to know
that there are enough people in
a given political society to merit
recognition as a state. Just how
many has never been deter-
mined. “A considerable number”
or a portion of mankind” and
similar vague suggestions have
been made by various writers;
probably no more definite deter-
mination would be practical. But
each recognizing state will
determine for itself whether the
number is sufficient. While the
need to make such determina-
tion does not very frequently
arise, still in border areas, in
newly settled places, or in terri-
tories of strategic importance
the question may become
troublesome.



Another matter of concern is
that of transferring allegiance.
The means of acquiring citizen-
ship in another state'> are the
concern of internal law, but
whether the acquisition of a new
citizenship terminates the previ-
ous One is a matter about which
the states do not all agree. Some
states hold that a person may
have citizenship in but One state
at a time. Others hold that one
may have a dual citizenship.
Some maintain that citizenship
may be voluntarily surrendered
by the taking of the proper for-
mal steps, others that allegiance
can not be thus cast off. Some
make citizenship dependent on
birth within the territory; others
make it to depend upon descent.
Some combine the two, claiming
the allegiance of those born
within the country and those
born of their citizens abroad.'®

The whole matter seems
badly in need of clarification by
international agreement. Con-
flicting claims to the allegiance
of persons subject to more than
one such claim have been fre-
quent causes of international
friction. Such cases have usually
been settled individually and not
according to any widely accepted
rule. Generally, however, the law
of the country in which the per-
son resides when the question
arises, will prevail. Thus a natu-
ralized American who returns to
a country which still claims his
citizenship may find himself sub-
ject to military duty there. His
American citizenship will not pro-
tect him from it.

Where territory is transferred
from one state to another the citi-
zenship of the inhabitants is de-
termined by the law of the state
to which they are transferred. In
the absence of treaty stipulations
to the contrary, such citizenship
follows the sovereignty over the
territory, at least so far as rela-
tions with outside states are con-
cerned. But the extent to which

such persons may be admitted
to the advantages of citizenship
in the state of their new alle-
giance is wholly dependent upon
the law of such state itself.

A state may by agreement
assume certain responsibility for
some part of the citizens of an-
other state. Such persons are
known as “protege’s.”

Government is the agency or
the complex of agencies through
which a state declares and effec-
tuates its will. A government
must be distinguished from a
state, but for the purposes of
international law a state must
have a government. While a state
which has once received recog-
hition might continue to be rec-
ognized for a time without a gov-
ernment, no new state will re-
ceive recognition as such until it
has a government deemed ca-
pable of exercising the functions
of sovereignty. With the form or
the personnel of a state’s gov-
ernment international law has no
direct concern, but such govern-
ments must be capable of exer-
cising the state’s power in a man-
ner consistent with international
obligations. A state may, of
course, be destroyed with the
destruction of its government,
but, on the other hand it may
continue to exist with statehood
unimpaired, through a succes-
sion of governments.

Foreign nations can deal with
a state only through its govern-
ment and this circumstance fre-
quently imposes upon them the
hecessity of deciding whether a
particular government is one
with which they will deal. The
hecessity for this decision may
arise from a variety of causes: the
government in question may be
uncertain of continued tenure; or
it may be weak and incapable of
fulfilling its functions; it may
have come to power through
methods distasteful to other
states; it may represent social or

economic theories repugnant to
their principles; it may be one of
two or more agencies claiming
to be the government of the
state. From these considerations
it results that a government may
be recognized as de jure or de
facto.

(1) GOVERNMENTS DE JURE.
Recognition as a government de
jureimplies not only the full pos-
session of the requisite power
and authority but their rightful,
that is to say lawful, possession.
But each nation of which recog-
hition is sought must determine
for itself whether the possession
of power and authority is right-
ful; hence de jure government
has been defined as “one which
in the opinion of the person us-
ing the phrase ought to possess
the powers of sovereignty.”!”

Of course the concurrence of
many states in this judgment,
particularly if the more powerful
are included among them, tends
to strengthen the verdict.

(2) GOVERNMENTS DE
FACTO. A de facto government,
on the other hand, is one which,
for the time at least, actually ex-
ercises the power of sovereignty
although such exercise may be
deemed wrongful or its continu-
ance doubtful.

The necessity of having a
government with which to deal
frequently leads to the recogni-
tion of a government as one de
facto, although, for any of the
reasons above suggested, final
recognition as a government de
jure may be deferred or withheld.
Furthermore, a succeeding
government of the same state
may find it necessary to recog-
hize the de facto existence of a
predecessor.

While contemporary recogni-
tion of a government as one de
facto only, usually implies a sus-
pended judgment subject to
change, such recognition vali-
dates, in the eyes of the recog-
hizing state, the official acts of
the government so recognized.
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Such validation in general relates
back to the time when the claim
to recognition was set up. It must
be kept in mind however that
recognition by one power does
not effect validation in the eyes
of others, and that the legal ef-
fects of an act done under the
authority of a particular govern-
mental entity may be different in
different states.

The inhabitants of a territory
in which a de facto government
is set up are legally warranted in
submitting to its authority and
obeying its commands.

The results of the adminis-
tration of the law and the adju-
dication of private rights con-
ducted under a recognized gov-
ernment de facto will ordinarily
be respected in other countries
and in the same country under
succeeding governments.

A de facto government may
come into existence in many
ways. It may be the first attempt
at government in a newly settled
area. It may result from the over-
throw of a preceding government
and the establishment of an-
other. It may exercise authority
over all of the territory of a state,
or it may seek to establish a new
state in a part of such territory.
It may be set up by the inhabit-
ants of the area concerned, or it
may result from the conquest
and temporary occupation of
such area by a foreign power.

Continued and successful
control by a de facto government
usually results in recognition as
a government de jure.

A state may relinquish its
power over a given territory ei-
ther by reason of ceasing to ex-
ist or by the surrender of such
powers over such territory. In ei-
ther event another state may as-
sume these powers. The process
by which this assumption of pow-
ers takes place is called succes-
sion.

The new state in the exercise

of its sovereignty can, of course,
effectuate its own will upon the
interests of the inhabitants, but
it has become settled custom, so
well settled as to be sometimes
described as “law,” that the pri-
vate rights of the inhabitants will
not be disturbed; property will
not be confiscated nor personal
rights and obligations interfered
with. A failure to observe this
custom may well lead to interna-
tional complications.

While possible, the total ex-
tinction of one state and the erec-
tion of another upon the identi-
cal territory is not common. In
such case the identity of the state
is usually preserved, though a
succession of governments may
occur.

But new states are not infre-
quently formed out of parts of
the territories of old ones or the
combined territories of several.
Territory may also be transferred
from one existing state to an-
other. Sometimes, as in the case
of Texas, the erection of a new
state out of the territory of an
older one is but a step toward
the eventual incorporation of
such territory into another exist-
ing state.

The transfer of territory from
one state to another may be vol-
untary or it may be accomplished
by force or coercion. While a state
by its constitution may limit or
even inhibit the power of any
government to alienate territory,
there can be no doubt that the
state itself possesses the power
both to alienate and to acquire.
Such power is inherent in the
concept of sovereignty.

In general it may be said that
a successor state takes upon it-
self both the rights and the obli-
gations of the predecessor It suc-
ceeds to the public property,
money, buildings, equipment
etc., to the treaty rights and pow-
ers, and likewise to the debts and

duties. But to this general prin-
ciple there are exceptions. Where
territory is ceded by treaty, the
public funds will not necessarily
pass. Where a state is wholly ex-
tinguished, its treaties, of course,
are rendered null: the new state
may replace them by treaties of
its own but such replacement
requires voluntary action on its
part. A conquering state does not
assume the debts of the con-
quered unless it chooses to do
so; international law does not
require it.

1 Cherokee Nation v. Southern
Kansas R. Co., 33 Fed. 900 (1888).
There is a confusion of terms in
this definition; power and rights
are treated, apparently, as equiva-
lents. The right to govern may,
however, be regarded as flowing
from the supreme power.

2 Bluntschli, “Theory of the
State,” 3rd Ed., p. 501, says: “This
sovereignty of the state may be
looked at from without and from
within:

from without as the indepen-
dence of a particular state in
relation to others . . . from within
as the legislative power of the
body politic.” This statement
seems to confuse the terms,
power and independence.
Nevertheless it points the way to
the important idea that supreme
power is the chief internal at-
tribute of sovereignty, and inde-
pendence the chief external. The
chief attribute on the internal side
is that of power; on the external
that of independence.

By self-limitation, of course, a
state may fetter the exercise of its
sovereign powers, but it cannot,
as to other states, evade the
consequences of their possession.
The fact of independence carries
with it the onus of exerting power



in such manner as to avoid
offense to other states. Failure in
this respect may result in mea-
sures by such other states de-
signed to coerce or retaliate.

3 A neutralized state is one
which has by agreement given up
the sovereign right to take the
offensive in war or to engage in
conduct which would normally
lead to war.

A protectorate is a state of
limited sovereignty which is
prohibited from foreign relations
except by the permission of some
other state called its protector.

Belligerency is dealt with
under the heading of War. It may
be said here that when the status
of belligerency is accorded a
group, its members are free from
individual responsibility to the
power giving recognition for acts
which would otherwise be crimi-
nal—provided such acts are done
in accordance with the “laws of
war.” A group recognized as
belligerent is likewise entitled to
certain other rights accorded
states engaged in war. Mere
insurgency or insurrection does
not carry these rights and privi-
leges, although insurgents are
sometimes given a status ap-
proaching that of belligerency.

4 The pope, since the extinc-
tion of the Papal States, has not
been considered a sovereign by
the United States, although most
other governments recognize him
as such.

5 Marshall, J. in Cherokee
Nation v. Georgia, Pet. 1 (1831).

6 Van Deventer v. Hancke and
Mossop Transvaal L. R. (1903), T.
S. 401.

7 In this respect the modern
practice differs from that of
ancient times when passage for
war purposes was demanded as of
right. (See infra Chapter V, War.)
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8 In technical parlance the
term “territory” is too limited to
describe the spatial scope of
sovereign authority. The more
inclusive term is “domain.” This
term includes the land, the air,
and the water over which the state
legally exercises supreme power.
Land comprises the surface and
the subsoil of indefinite depth.
The “air” comprises the space
above the land surface of indefi-
nite height. The water includes, of
course, the inland lakes, rivers,
canals and other waters with the
exception of “internationalized”
rivers. These comprise most, but
not all, of the world’s navigable
rivers which may be entered from
the sea. They are open to the
navigation of the vessels of all
nations, on much the same terms
as is the open sea. Unless other-
wise agreed, a boundary river
divides the two countries at the
“thalweg” or “thread of the
stream,” i.e., the deepest channel
into which the water recedes when
low. Besides inland waters, a belt
of water three miles wide along
the sea shore is within the domain
of a maritime nation. This width
was originally fixed as being
within cannon shot and hence
subject to control from the shore.
It has how become conventional;
attempts to increase it to the
range of modern artillery have not
been successful. Where the
seashore is indented the national
boundary line runs from headland
to headland unless the gulf or bay
is so wide as to become part of
the open sea. Just when it is part
of the open sea is not entirely
definite Buzzard’s Bay, width one
to two marine leagues, is territo-
rial Water. So is Delaware Bay,
fifteen miles wide, and Conception
Bay, twenty miles wide. But
Behring Sea is part of the ocean,;
so is the Bay of Fundy, seventy-
five miles wide. According to the
institute of International Law, the
water is open sea where the
distance across the mouth of a
bay or gulf is more than twelve
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marine miles, unless continued
usage of long standing sanctions
a greater width. Many authorities
however, set this width at six
miles.)

9 The balance of power in
Europe and the Monroe Doctrine
in America are familiar examples
of this ground.

10 See Fiore, “International
Law Codified,” Title XVIII (Borchard
Translation).

11 The use of the term, rights,
in this connection must be noted
with discrimination The definition
of a legal right as an interest
which the law will protect has to
be employed with caution where
the “protection” of the “law”
generally means something
different from the protection
afforded by municipal law.

12 The Hague Court Reports,
1916, p. 441, et seq.

13 As to the ways in which the
United States may acquire territory
and the different kinds of status
such territory may have, see
Constitutional Law, Part I, Ch. Il,
page 38 ff.

14 A state may of course,
permit itself to be sued in its own
courts either by its citizens or by
aliens. But no such suit can be
maintained without such State’s
expressed consent.

15 There are three concepts of
especial importance in connection
with the presence of a person
within a state: residence, domicile
and citizenship. Residence implies
something more than mere
transient visitation. It involves a
more or less fixed abode but
ignores the intent of continuance
or political affiliation. An alien may
have residence without domicile or
citizenship. One may have more
than one residence at a time.
Domicile implies civil status. Many
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civil rights depend upon it—e.g.,
the course of descent of personal
property is governed by the law of
the person’s domicile at death.
Every natural person has a domi-
cile, but only one. His domicile of
origin persists until a new one is
acquired by choice. A domicile of
choice is acquired by the concur-
rence of physical presence (usually
residence) and an intent to make
the place his more or less perma-
nent home. No particular length of
previous residence is essential,
nor need one affirmatively intend
always to remain there. But there
must be no present intent of
going to live elsewhere. Some
jurisdictions hold that a domicile
of choice may be abandoned
without acquiring a new domicile
of choice. But in such case the
domicile of origin “reverts.”
Citizenship implies political status.
It may or may not confer suffrage
or any other particular incident
but it does imply incorporation
into the body politic. The require-
ments vary from state to state.
Often they involve much the same
qualifications as does domicile.
But the two should not be con-
fused.)
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16 The Fourteenth Amend-
ment to the Federal Constitution
provides: “All persons born or
naturalized in the United States,
and subject to the jurisdiction
thereof, are citizens of the United
States and of the State wherein
they reside.” This amendment
changes the previous law which
denied that mere birth within the
territory could confer citizenship.
A Congressional statute provides
further that children born abroad,
whose fathers are American
citizens who have lived in the
United States are to be considered
citizens of the United States. This
of course, creates double citizen-
ship wherever the country of the
child’s birth makes citizens of all
those born within it. France
likewise applies both the jus soli
and the jus sanguinis. A number of
states permit persons born in one
country to citizens of another to
choose their nationalities upon
attaining majority. Great Britain,
Mexico, Portugal, Italy, Greece,
Spain, Belgium and France are
among this number.

17 Wheaton, “International
Law,” 5th Ed., p. 36.) a
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Part VI, Chapter |11

| Nnter cour se

When considering the subject
of intercourse between states it
is customary to speak of the Fam-
ily of Nations. Inclusion within the
Family of Nations is effected by
recognition.” In the last analysis
each state determines for itself
whether and when it will accord
recognition, but the example of
the more powerful or of those
especially concerned is likely to
be followed unless some cleavage
of interest divides the interna-
tional councils. It is not un-
common for recognition to be
accorded by a joint act.

Admission into the Family of
Nations is limited to those states
enjoying full and complete sov-
ereignty. Since the development
of modern international law oc-
curred during the period of “Eu-
ropean” supremacy, the Family of
Nations Was long regarded as
comprising only nations whose
culture was fundamentally Chris-
tian. in a sense the tenets of
Christianity were regarded as
inarticulate major premises in
diplomatic reasoning. But the
necessity of dealing with Turkey,
the rise of Japan to world power,
and the defection of Russia from
the ranks of nations professing
Christianity have resulted in the
practical abandonment of this
limitation.

While recognition that a state
possesses full sovereignty is es-
sential to membership in the
Family of Nations, other entities
of lesser standing are often rec-
ognized for purposes of interna-
tional relationships. There are
states of limited sovereignty. In-
ternational law takes cognizance
of states de facto as well as of
governments de facto, and
groups which have not even at-
tained statehood de facto are fre-
quently recognized for appropri-
ate purposes.

Insurgents whose strength
and importance make them more
than mere rioters or rebels are
sometimes so recognized. Asso-
ciations or combinations of
states are also coming to have
legal recognition in international
councils. Of these the League of
Nations is the outstanding ex-
ample.

Recognition is a matter for
the political departments of gov-
ernments, not for the courts.
When recognition or non-recog-
nition of foreign entities is of
importance in judicial cases, the
courts will accept as conclusive
the decisions of the political au-
thorities of their own govern-
ments.

Membership in the Family of
Nations entitles a state to par-
ticipation in international coun-

cils and delib