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OPINION

The plaintiffs in this case allege that the United States has taken their property by
claiming a reversionaryinterest in a railroad right-of-waythattraverses over theirproperty and
denying plaintiffs the use oftheirproperty. Specifically, in their complaint, the plaintiffs ailege
that by issuing a Notice of Interim Trail Use (NITU), and converting the raiiroad right-of-way 1o
a trail, the United States imposed an additional burden on their property, denying them their
property interest in the right-of-way, resulting in a taking oftheirproperty. Therefcre, plaintifis
are seeking just compensation under the Fifth Amendment to the United States Constitution

FINDINGS OF FACT



For the purposes of the motion for summary judgment filed by the defendant, the
material facts of the case are notindispute. The plaintiffs, Warren and Vicki Beres, are fee
simple owners of a residential property on the eastern shore of Lake Sammamish, in King
County, Washington. When the plaintiffs purchased their property. their title was encumbered
by a railroad right-of-way through their property. The right-of-way was granted to the Seattle
LLake Shore, and Eastern Railroad Company (the Seattle Railroad Company)’ under the
General Railroad Right of Way Act of 1875, 18 Stat. 482,43 U.S.C.§§ 934 el seq. {(repraled
1976) (the 1875 Act).? The 1875 Act granted railroad companies rights-of-way over public
land to construct tracks and operate railways. The requirements for obtaining a right-cf-way
were setforthinthe 1875 Act, and included filing a map ofthe intended railroad with the local
district land office and receiving approval from the Secretary of the Interior. See General
Railroad Right of Way Act of 1875, § 4 (codified at 43 U.S.C. § 937).

Pursuantto the 1875 Act, between 1887 and 1891, the Seattle Railroad Company {ook
the necessary steps to establish a railroad right-of-way across public land along the eastern
shore of Lake Sammamishin King County, Washington. On July 5, 1887, the Seattle Raiiroad
Company secured approval from the Department of the Interior of their map identifying the
location for proposed construction of a railroad running generally along the eastern shoreline
of Lake Sammamish, Washington. Construction ofthe railroad was completed in 1885 On
April 15, 1891, the Seattle Railroad Company filed, with the United States Land Office in
Seattle, Washington, a Map of Location showing the finallocation of the constructed railroad.
A segment of the completed railroad traversed through a parcel of land identified as
Government Lot4, Section 6, Township 24 North, Range 6 East, Willarnette Meridian, in King
County, Washington.

OnJanuary 11,1892, after the Seattle Railroad Company had secured is right-of-way
under the 1875 Act, the United States issued a land patent to William H. Cowie. The parce!
of land patented to William H. Cowie was described as Government Lot 4, in Secticn G,
Township 24 North, Range 6 East, Willamette Meridian, in what is now King County,
Washington. Thus, the parcel of land patented to William H. Cowie included a portion of the
right-of-way previously secured by the Seattle Railroad Company.

The complete chain of title from William H. Cowie to the piaintiffs was not presented

' The United States originally granted the railway right-of-way to the Seatile Railroad
Company. The Seattle Railroad Company was later acquired by the Northern Facific Railway
Company, whichin turn became part of Burlington Northern and Santa Fe Railway Company
(Burlington Northern). The parties do not dispute that Burlington Northern was a successor
in interest to the right-of-way granted to the Seattle Railroad Company under the 1875 Act

2 The General Railroad Right of Way Act of 1875 was repealed by the Federal Land
Policy and Management Act of 1976, Pub. L. No. 94-579, § 706(a), 90 Siat. 2743, 2792
(1976).



to the court for the purposes of this motion for summary judgment, and the United States
reserves the right to raise challenges to the chain of title from Mr. Cowie to Mr. and Mrs.
Beres. Nonetheless, for the purposes of this motion for summaryjudgment, the plaintifis are
considered by both parties and the court to be successors in interest to a portion of the
Government Lot 4 land patented to William H. Cowie, over which the Seattle Ratlroad
Company’s right-of-way traversed. Thus, the transfer of land occurred as follows - the federal
government granted the Seattle Railroad Company a right-of-way over federai land pursuant
to the 1875 Act. The United States then patented to William H. Cowie a portion of land over
whichthe right-of-way traversed. The plaintiffs are presumed successors in interest to William
H. Cowie’s land, and took their property subject to the railroad’s right-of-way. The plaintiffs’
property interests derive from the 1892 land patent given to William H. Cowie by the United
States.

In1997,BurlingtonNorthern, a successorin interest to the Seattle Railroad Company’s
right-of-way, concluded that continued operation of the pertinent line was not economically
viable. See Redmond-Issaquah R.R. Pres. Ass’'n v. Surface Transp. Bd.. 223 F.3d 1057,
1058 (9th Cir. 2000). Therefore, in 1998, Burlington Northern sought an exemption from the
United States Department of Transportation, Surface TransportationBoard (STB) to abandon
a 12.45 mile line of railroad on the eastern shore of Lake Sammamish, a portion of which
traverses the plaintiffs’ property. See Burlington Northern & Santa Fe Ry. Co. - Abandonment
Exemption - in King County, WA, STB Docket No. AB-6 (Sub. No. 380X), 1998 WI. 838432
(5.T.B. Sept. 16, 1998).

On May 13, 1998, the STB granted Burlington Northern an exemption to abandon a
12.45 mile length of railroad between milepost 7.3, near Redmond, and milepost 19 75, at
Issaquah, in King County, Washington. See id. On September 16,1928, the STB authorized
The Land Conservancy (TLC) of Seattle and King County to assume financial responsibility
for the right-of-way pursuant to the National Trails System Act Amendments of 1983 § 208,
Pub.L.N0.98-11,97 Stat. 42,16 U.S.C.§ 1247(d) (1994). See id. The STB also authorized
the issuance of a NITU for the Burlington Northern right-of-way, permitting King County and
TLC to establish a trail over the railroad right-of-way. The STB’s ruling authorized the
conversionofthe railroad right-of-wayinto a recreationaltrailpursuantto 16 U.S.C § 1247(d).
King County, Washington subsequently reached an agreement with Burlington Northern for
use of the right-of-way for trail purposes. Since the STB approved conversion of the railway
to a trail, no railway carriers have used the railroad, and the tracks subseguently were
removed from the right-of-way.

DISCUSSION

The defendant filed a motion for summary judgment pursuant to Rule 58 of the Rules



of the United States Court of Federal Claims (RCFC).> RCFC 56 is patterned on Rule 56 of
the Federal Rules of Civil Procedure (Fed. R. Civ. P.) and is similar both in language and
effect. Both rules provide that summary judgment “shall be rendered forthwith if the pleadings.
depositions, answers to interrogatories, and admissions on file, together with the affidavits,
if any, show thatthere is no genuine issue as to any material fact and that the moving partyis
entitled to a judgment as a matter of law.” RCFC 56(c); Fed. R. Civ. P. 56(¢); see alsc
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 247-48 (1986); Adickes v. S. H. Kress & Co..
398 U.S. 144, 157 (1970); Monon Corp. v. Stoughton Trailers, Inc., 239 F.3d 12532 1257
(Fed.Cir. 2001); Avenal v. United States, 100 F.3d 933, 936 (Fed. Cir. 1996), reh’g denied
(1997); Creppel v. United States, 41 F.3d 627,630-31 (Fed. Cir. 1994). A fact is materiai if
it will make a difference in the result of a case under the governing iaw. Irrelevant or
unnecessary factualdisputes do not preclude the entry of summaryjudgment. See Andersen
v. Liberty Lobby, Inc., 477 U.S. at 247-48; see also Monon Corp. v. Stoughion Trailers, Inc .
239 F.3d at 1257, Curtis v. United States, 144 Ct. Cl. 194, 199, 168 F. Supp. 213, 218
(1958), cert. denied, 361 U.S. 843 (1959), reh'q denied, 361 U.S5.941 (1960). Both parties
and the court agree that, for the purposes of resolving the defendant’s motion for summary
judgment, the materialfacts of this case are not in dispute, and, therefore, this issue may be
resolved through a summary judgment motion.

In its motion for summary judgment, the defendant argues thatwhen the United States
granted the Seattle Railroad Company a right-of-way under the 1875 Act, the Uniled States
retained a reversionary interest in the land underlying the right-of-way, such that when
Burlington Northern stopped using the right-of-way for railroad purposes, the reversionary
interestentitled the United States to permit the railway right-of-way to be converted into a trail.
Moreover, according to the defendant, the plaintiff’s predecessor in interest, William H.
Cowie, was givena patent to Lot4 subject to the railroad’s right-of-wayand the United States’
reversionary interest in the United States.

® The court permitted the Rails to Trails Conservancy (RTC) to file a brief as amicus
on behalf of the defendant. According to RTC, it is a non-profit corporation formed in 1985
with more than 100,000 members nationwide, including nearly 3,000 members in the state of
Washington, dedicated to assisting state and local governments and other organizations o
preserve otherwise to be abandoned railroad corndors for continued public use. RTC is
interested in the legal construction of federal statutes applicable to federally-granted raiiroad
rights-of-way. RTC promotes the public's continued and substantial investment in these
transportation corridors to foster and preserve them for continued public transportation uses.
RTC has purchased, or contracted to purchase, a number of railroad lines containing
federally-granted railroad rights-of-way for trail and related preservation purposes, and.
therefore, claims a direct economic stake in certain federally-granted railroad right-of-way
properties. RTC argues that Congress has provided for such continual use in statutes
governing the use and disposition of federally-granted railroad rights-of-way



The plaintiffs, however, respond that whenthe Seattle Railroad Company was issued
aright-of-way under the 1875 Act, itwas granted only aneasement, such thatwhen Burlington
Northern stopped using the right-of-way for railroad purposes the easement was lifted from
the property and no property interest reverted to the United States. The plaintiffs argue that
by issuing the NITU, the United States imposed an additional burden on their property.
denying them their property interest in the right-of-way and causing a taking of their properiy
without just compensation, in violation of the Fifth Amendment to the United States
Constitution.

Initially, the court must decide whether the plaintiffs possess any interest in the lana
through which the right-of-way was granted, and if so, the nature of that interest. This is the
only issue briefed in defendant’'s motion for summary judgment motion. If the piaintiffs have
an interest, they may proceed with a claim that the interest was taken and thatcompensation
is due when the STB issued the NITU and converted the railway to a trail. if, however, the
United States retained a reversionary interest inthe land through which the right-ot-way was
granted, plaintiffs have no property right on which to base a takings claim. Stated otherwise.
the sole issue presented in defendant’'s motion for summary judgment is whether the United
States, when it granted a right-of-way to the Seattle Railroad Company under the 1875 Act,
and subsequently patented the underlying land to William H. Cowie in 1892, retained a
reversionary interest, such that when the right-of-way was no longer used for railroad
purposes, the right-of-way reverted to the United States, and not to the plaintiffs as the
adjacent landowners.

The plaintiffs argue that the United States has taken their property without just
compensation, in violation of the Fifth Amendment to the United States Constitution. The
Takings Clause ofthe Fifth Amendment to the United States Constitutionprovides inpertinent
part: “nor shall private propertybe taken for public use without just compensation.” U.S. Const.
amend.V. The purpose of this Fifth Amendment provision is to prevent the government from
“forcing some people alone to bear public burdens which, in all fairness and justice. should
be borne by the public as a whole.” Palazzolo v. Rhode Island, 533 U.S. 606, 618 (2001}
(quoting Armstrong v. United States, 364 U.S. 40, 49 (1960)); see also Eastern Enters. v.
Apfel, 524 U.S. 498, 522 (1998); Janowsky v. United States, 133 F.3d 888, 892 (Fed. Cir.
1998); Florida Rock Indus., Inc. v. United States, 45 Fed. Cl. 21, 24 (1999). There iz a “clear
principle of natural equity that the individual whose property is thus sacrificed [for the pubiic
good] must be indemnified.” Pumpelly v. Green Bay & Mississippi Canai Co,, 801U.S (13
Wall.) 166, 179 (1872).

Under the Tucker Act, the Court of Federal Claims has exclusive jurisdiction to rendes
judgment upon any claim against the United States for money damages exceeding
$10,000.00 that is “founded either upon the Constitution, or any Act of Cengress or any
regulation of anexecutive department, orupon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases notsounding intort.” 28 U.5.C. §



1491(a)(1) (2000). Therefore, “a claim for just compensation under the Takings Clause must
be brought to the Court of Federal Claims in the first instance, unless Congress has withdrawn
the Tucker Act grant of jurisdiction in the relevant statute.” Eastern Enters. v. Apfel 524 U.G.
at520 (citing Ruckelshaus v. Monsanto Co., 467 U.S.986, 1016-19 (1984)), see also Morris
v. United States, 392 F.3d 1372, 1375 (Fed. Cir. 2004) (“Absent an express statutory grant
of jurisdiction to the contrary, the Tucker Act provides the Court of Federal Claims exclusive
jurisdiction over takings claims for amounts greater than $10,000."). The United States
Supreme Court has declared: “If there is a taking, the claimis 'founded upon the Constitution’
and within the jurisdiction of the [United States Court of Federal Claims] to hear and
determine.” Preseault v. Interstate Commerce Comm’n, 494 U.G. 1, 12 {1990) (guoting
United States v. Causby, 328 U.S.256,267(1946)); see also Narramoie v, Uniied Siaies, B60
F.2d 1048, 1052 (Fed. Cir. 1992); Perry v. United States, 28 Fed. Ci. 82, 84 (1943).

To succeed under the Takings Clause to the Fifth Amendment, the plaintiffs musi show
thatthe government took their private property for public use without just compensation. See
Adams v. United States, 391 F.3d 1212, 1218 (Fed. Cir. 2004). A takings claim requires a
two-step analysis inwhich a court first determines whether a plaintiff possesses a cognizable
property interest in the subject of the alleged taking. Then, if the piaintiff does possess a
property interest, the court decides if the governmental action at issue constituted a taking of
that property. See id.; Boise Cascade Corp. v. United States, 296 F.3d 1339, 1343 (Fed.
Cir.), reh’'g and reh’g enbanc denied (2002), cert. denied, 538 U.S. 906 (2003); Karuk Tribe
of Cal. v. Ammon, 209 F.3d 1366, 1374 (Fed. Cir.), reh’g and reh’g en banc denied (2000},
cert. denied, 532 U.S. 941 (2001). Therefore, to succeed, a takings plaintiff must have 2
legally cognizable property interest, such as the right of possession, use or disposai of the
property. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419,435 (1982)
(citing United States v. Gen. Motors Corp., 323 U.S. 373 (1945)); Karuk Tribe cf Cai. v.
Ammon, 209 F.3d at 1374-75; Skip Kirchdorfer, Inc. v. United States, 6 F.3d 1573, 1580
(Fed. Cir.), reh’g denied (1993). The power of a property owner to exclude “has traditionaily
been considered one of the most treasured strands in an owner's bundle of property rights.”
Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. at 435.

if a plaintiff has a valid property interest, the government “takes” that interest by
destroying, physically occupying, or excessively regulating it for a public purpose. Bovie v,
United States, 200 F.3d 1369, 1374 (Fed. Cir. 2000). Furthermore, “‘[w]henthe government
physically takes possession of an interest in property for some public purpose, it has a
categorical duty to compensate the former owner, regardless of whether the interest that is
taken constitutes an entire parcel or merely a part thereof.” Brown_ v. Legal Found. of

Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S.302,321-23 (2002)). Consistent with
this notion, the United States Supreme Court has noted that most takings cases fall withintwo
distinct classes:

Where the government authorizes a physical occupation of property (or actually



