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received thelr support from money paid to

the mother by the government. After the
death of the c¢hid's father, the mother
brought the child back to Montgomery coun-
ty, Ala,, where she married appellee (respond-
ent) and lived with him until her death. To
the mother and appellee there were born two
children, and at the time of the fling of this
pstition and the trial, appellee’s household
consisted of himself, his more or less invalid
mother, four childrenx of his by other wives
thon the mother of the c¢hild here imvolved,
the two children by the mother of the child
here sued for, and the said child—nine in ail.
Respondent, is a tenant farmer in good cir-
cumstances. - Appellant’s fawrily consisty of
himself and wife and two children, the uncle
and.aunt of the child concerued here. It ap-
pears {haf the child receives and will receive
from the United States zovernment for some

vears ample funds for its support, mainte-|

nance, and education.

[2] The opinion of the Supreme Court in
the case of Murphree v. Elanson et al., 72 So.
437, 197 Ala. 246, seems to be a sufficient
guide for our decision. As stated therein,
“The rights of the petitioner and the defend-
ant in the petition are secondary in consider-
ation,” the welfare of the child bheing the
question of paramount importance,

that, otber thingg being equal, the relutives of
a minor will be preferred to strangers. diur-
phree v. Hanson et al., supra. Here we think
the record shows ‘“‘other things” to be equal.
And we entertain no doubt that, considered
as the law requires, the evidence sbowg with-
out conflict our duty to be te reverse the ac-
tion of the unisi prius judge, and to award the
custody of this child te its grandfather, the pe-
titioner, Again, as said in the Murphree Case,
supra, “we thing it quite clear. from an exam-
ination of the record #* * * that the trial
court failed to give due cousideration to the
question of blood relationship, *®* * * and
if it appears that the trial court took an er-
ropeous view of the law as applied to the
facts before him,” the rule that the judgment
of the trial court must have the effect, on re-
view. of the verdict of o jury, is without ap-
plication.

[5] Although there will be some temporary
pain in taking the little child here in question
from the home if has kpnown for most of the
vears of its life, and from the society of its
little half-brother and half-sister, yet when
we contemplate its chances in the world
while being raized in the more or less crowd-
ed home of its stepfather, not of its blood,
compared to its prospects in the home of ifs
grandfather and grandmother, we ave lad ir-
resistibly to the conmclusion that the trial
court reached an erroneous conclusion, and
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The judgment of the court will therefore
be reversed, and one will be here entered
granting the relief prayed in the petition and
awarding the custody of the child to the peti-
tioner, . )

TILLMAN v. WALTERS. (3 Dlv. 728)
(Supreme Court of Alabamn. Dee. 10, 1923.)

f. Parent and child €=2(4)~it Is Immaterial
whether custody of child ba brought to court's
attention by bill, petition, or application for
writ of habeas corpus; relief denied Indieat-
ing form of application.

Mere legal niceties are not favored on pe-
tition for eertiorari to review Court of Appealy
dismissal of appeal from order in habeas corpus
for custody of infants, and it is immaterial
whetlier question of custody be brought to
ecurt’s attention by bill, petition, or application
for sueh srit; relief denied indicating form of
application.

i 2. Caanstitutional faw ©=>3t6—Due process in
[3,4] It is recognized as a general rule;

state courts under law not repugnant to fed-
eral GConstitution inciudes due notice and
hearing or opportunity to be heard befare
court of competent jurisdiction, but not neec-

essarily appellate review (Censt. U, S.
Amend. 14). .

Due process in proceedings in state eourts,
under law not repugnant to federal Congtitu-
tion,A conducted according to settled course of
such proceedings as established by state lawy,
incledes due notice and hearing or opportunity
to be heard before eourt-of competent jurisdie-
tion, and Fourteenth Amendment does not re-
quire that state provide for appeliate review.

3. Constitutional law ¢=3i6—Neither state
nor federal Constitution is offended by ab-
sence of statute providing for appellate re-
view of arder or judgment in habeas corpus,
in ahsence of restriction on Supreme Court's
superintendence and controf of inferior tribu-
nals (Const. 1904, § i40).

Legislature being authorized to limii, re-
strict, or abolish right of appeal, so long as it
does uot restrict Supreme Court's superintend-
ence and control aver inferior tribunnls under
Const. 1901, § 140, neither state nor federal
Constiturion is offended by absence of statutory
provision for appellate review of order or judg-
ment in habeas corpus in eriminal or quasi civil
cases. ’

4. Habeas corpus &=113(14)—Right of appeal
to Supreme Court in habeas corpus and other
suits does not exist under commeon law.

Right of appeal to Supreme Court in ha-

that the petitioner should have been awarded  heas corpus and ofher suits is regulated by stat-

the custedy of the child.

ate, and does not exist upder common law.
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5. Habeas corpus &—2—Privilege of writ is
not suspendad by failure to provide for appeal
in cases founded oan recognized classification
or distinction (Censt. 1901, § 7).

Privilese of writ of habeas corpus in crimi-
nal or civil cases is not suspended by state au-
thorities im violation of Coumst. 1901, § 17, by
failure to provide for appeal in class of cases
founded on recognized classification or distinc-
tion.

6. Habeas corpus &=I117({)=—Circuit judges
order on petition for writ for custody of mi-
nor is conclusive until material circumstanc-
gs warrant another judgment, or until modi-
fied and reversed by review, or In exercise of
Supreme Court's spperintendence and con-
trol over inferior courts (Const. {561, § 140).

Order of circuit judge on petition for ha-
beas corpus for custody of minor is final and
conclusive until material circumstances war-
rant another judgment, or until modified and
reversed by review, or in exercise of Supreme
Court’s superintendence and control over infe-
rior jurisdictions, under Const. 1901, § 140.

7. Haheas corpus &7 ({)=Hahkeas corpus
proceedings for custody of children are in na-
ture of private suit, wherein judgment is fnal.

Petition in habeas corpus proceedings, eivil
in nature, as.to determine custody of children,
dehtors, ete., for bail or for discharge of one in-
dicted for crime, partakes of nature of private
suit, In which public primarily has no concern,
and judgment rendered is final adjudication of
custody.

8. Habheas corpus &=113(3).

Right of appeal from order of circuit judces
directing custody of infant on habeas corpus ex~
ists under Code 1923, §§ 6078, 6085.

0. Constitutional law €&=46(3)—Constitution-
ality of act as affecting right to bail and right
to apply successively to different courts for

" writ held immaterial, as respects right of ap-
peal from order denying writ for custody of
child, application not being criminal proce-
dure (Code 1923, §§ 3238, 4305 et seq., and

. sections 4305-4307; Const. 1901, §§ 16, 140),

Constitutionality, as affecting right to balil,
of Code 1923, § 30238, wkich "in its original
form (Code 1907, § 6245}, was broad enough to
accord right of appeal from order affecting cus-

_;todyv of infants, and right to apply successively
to different ¢ourts for writ of habeas corpus
under Const, 1901, § 140, are immaterial as re-

“spects right of appeal from order of circuit
judge denyng writ for custedy of minor, such

. writ pot- being c¢riminal procedure within see-

tion 3238, declaring right of appeal as to ¢rim-
inal cases or cases in pature thereof, wherein
writ is suthorized under Code 1928, § 4305 et
seq., and sections 43054307, §§ '%dbCF33m>, and
Const 1‘\01 § 16. .

18, Parent and child &=2 (2)-—Pr|mary control

7 hZand custody is with government, and delegat-
- ed to natural or legal guardians so long as

o they ara it and suitable and it is toc child's

best Interest. .

3 anary ‘control and custody ﬁf mfanl: is

mth government, and s delegated to natural or
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legal guardians so long as they are fit and suit-
able persons for purpose and it is to best in-
terest of child to remain in such eustody.

Certiorari to Court of Appeals.

Petitior of Lisbon Tillman for eertiorari to
the Court of Appeals to review angd revise the
judgment and decision of that court in the
case of Tillman v. Walters, 108 So. 61.
Writ granted.

See, also, Tillman v. Walters (Ala. Sup.) 108
So. 87 (8 Div. 752).

John 8. Tilley and IIill, Hill. Whiting,
Thomas & Rives, all of Montgomery, for ap-
peilant.

L. A. Sanderson, of Montgzomery, for ap-
pellee,

THOMAS, J. This is a petition for

cer-
tiorari to the Court of Appeals to review its
action in dismissing an appeal from an order

in habeas corpus before the cireunit judge f()\
the custody of infants, 108 So. 61,

[1] A preliminary observation may be
made, as to such petition, proceedings or
pleadings therein, that mere legal niceties are
not favored. Murphree v. Hanson, 72 So. 437,
197 Ala, 246, 259; State v. Thurman, 88 So.
61, 17 Ala. App 856; Frank v. Mangum, Sher-
iff, 85 8. Ce. 082, 237 U. 8. 348, 50 L. Ed. 969.
It is immater ml, in any matter affecting the
custody of a child., whether it be brought to
the attention of a court by bill, petition (Me-
Daniel v. Youngblood, 77 So. 674, 201 Ala.
260), or application for writ of habeas corpus

J(Harrist v. Harrist, 43 -So. 962, 151 Ala. 6306);

and the relief denied indicates the form of
the application. Murphree v. Flanson, supra ;
Powell v. Johpson (Ala. Sup.) 104 So. 525.

f2] It should be observed that due process.
reguired by the Constitution in legal proceed-
ings in the state courts based upon a law not
repugnant to the federal- Constitution and
conducted sccording to the settled eourse of
such proceedings as established Ly the law of
such state, includes due notice, o hearing, or
opportunity to be heard, before a court of
competent jurisdiction. Where the law of the
state provides for an appeal in a case to the
Supreme Court of that state upon well-
recognized grounds, that procedure will be
Jooked to in the determination by the federal
court of whether the defendant has been de-
prived of his life, liberfy, or property con- |
This
amendment does not require that a state
shall provide for an appellate review. Furt-
ade v. California, ¢ §. Ct. 282, 110 U. 8. 516,
28 L. Bd. 232; Pittsburgh, etc.,, Co. v. Back-
us, 14 8. Ct. 1114, 154 U, 8. 421, 38 L. B4,
1031; Reetz v. Michigan, 23 8. Ct. 390, 188 U.
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