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VAN KOTEN \3 VAN KOTEN (NO. 11435)

‘(Supreme Court ‘of Illimois. Oct. 2‘3 1938,
_Reheuaring Denied Dec. 10, 1926.)

i. Dower ¢=42~Husband and w1fe &=30. K
“Husband and wife, by postnuptial contract,

based on valuable consideration, may release

their rights in each other’s property and there-

by extinguish all rights, including nght of

dower.

2. Husband and wife @3278(1)—Where spous-
es ara-living apart, or can no longer live to-
gether with confidence in each other, or sep-
aration {s necessary for heaith or happiness,
property settlement, fairly and understanding-
ly made, is valid.

Agreements befween husbnnd and WIfO for
separation are not per se invalid, and, where
they are living apart, or can no -longer con-
genially live together with confidence and faith
in each other, or separation is necessary for
kealth or happiness of one. agreement, fairly
and understandingly made, settling their rights
in each other’s property, ig valid.

3. Husband and wife @=»278(2).

Provision in valid separation agreement that

husband will pay wife certain sum, each month

for her support is not void as against public
policy.

4. Marriage @=1l.

“Marriage” ie a eivil contract 46 which
there are threp parties—the busband, the wife,
and the state--a status haszed on pubdblic neces-
_sity.’

[Ed. Note.—For other definitions, see Words
and thses, First and Second Series, Mar-
riage.]

5. Husband and wife &=4.

Obligation imposed by marriage comtract to
support wife cannot be sbrogated without eon~
sent of state.

6. Husband and wife €=278(2).

Agreement between husband and wife, ma-
terial provision of which is that wife release all
rights to support, is void as against publie pol-
icy.

7. Husband and wife €=279(2).

Wife, seeking to rescind separation agree-
ment settling property rights, for fraud, must
return or tender money received under it.

8. Husband and wife &=279(2)—Wife, bound

to return or tender money received under
separation contract as condition of its rescis-

sion for fraud, made a sufficient tender when !

she alieged readiness and willingness fo
pay the sum.

Wife, bound to return money received un
der separation contract as condition of recis-
sion for fraud, alleging that she wasg ready and
willing to repay it, made a sutlicient tender, as
the court might order it paid into court when
defendant’s rights required it, as condition pre-
cedent to granting relief.

7é-

Error to Circuit Court, Champaign County;
Franklin H. Boggs, Judge.

.thereby

«Bill'by Tda Van -Koten against Clifford E.
V an Keten and others. Decree dismissing
the bill, and plaintiff brings error. Reversed
and remanded. )
“4Dobbing - & Dobbins,
Dlaintilf in error, -

"Herrick & Herrick, of Fnrmer City, for
defendant in €rror,

HEARD, .T. November 28, 1821, Clilford B,
Van Koten and Ida Van Koten, residents of
Champaign, belng husband and wife and the
parents of a child aged 7 years, entered into
a written agreement which, after reciting
that the parties thereto had ceased to live and
cochabit together as husband and wife, and
that it was the desire of the parties to
arrange their property interests so that each
might relinquish and surrender any and ail
rights and interest which he or she might
have or claim in the property of the other and
the wife to relinquish any rights which she
might have to future support and mainte-
nance from the husband, provided that, for
and in consideration of the premises and of
the sum of $3,000 in hand paid by Cliiford E.
to Ida Van EKoten, and of the deliverance to
her of all the household goods and furniture
contained in the dwelling house formerly ose-
cupied by them, and the payment of all bills
for family expenses then outstanding, she
released to him all claims, rights,
title, or interest from malking any ciaim for
support or mairntenance in any manner from
him. Xt was further agreed that Van Koren
should pay to his wife the sum of 320 on the
first of every month for the care and support
of the child, which payments were to continue
as long as the child should be in her custody.

t was further agreed between -the parties
that, in consideration of the division and ad-
justment of the properties, each. agreed to
and did thereby relinquish any and all future
rights which he or she might aequire in any
property of the other by reason of the
marriage relation, and that, in case any such
right or interest arose thereafter, each of the
parties agresd to execute and deliver, on
request, any and all instruments of convey-
ance to relinquish such right. After the
signing of this agreement Van Koten paid to
his wife the sum of $3,000 and delivered to
her the household goods and furniture men-
tioned in the contraci and paid to her ‘mL
month the sum of $20 for the support of th
child. Thereafter Ida Vap Koten filed hex
bill in chancery In the cirenit court of Cham-
puign county aguinst Ciffprd E. Van RKoten,
A. Lo Schilling, and Lottie Sckilling, praying
that certain deeds signed by her and Van
Koten to the Schillings should be canceled
and set aside, and that the agreement of
November 28, 1921, between her and Van
Koten should be set aside and canceled, and
that he should be required to pay to her a just
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